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STATEMENT OF QUESTIONS PRESENTED 


1. Did the district court have jurisdiction to enter the order 
appealed from, in view of the statutory mandate that final 
orders of deportation can be reviewed only in the United States 
Court of Appeals for the circuit in which the administrative 
proceeding was conducted or the aggrieved party resides. 

2. Did the district court err in finding that there had been a 
violation of a court mandate in this case, in view of the dis- 
missal of the prior action and the remand, pursuant to the 
stipulation of the parties, for an entirely new hearing, before 
different officers, involving additional applications for discre- 
tionary relief. 

3. In the light of the developments on the reopened hear- 
ing, and particularly appellee’s failure to charge the Board of 
Immigration Appeals with prejudging his case, was there any 
basis for requiring an evidentiary hearing to inquire concern- 
ing alleged prejudgment. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20161 


ATTORNEY GENERAL OF THE UNITED STATES, APPELLANT 
U. 


RvussELL BUFALINO, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The original suit rested on Section 10 of the Administrative 
Procedure Act. 5 U.S.C. 1009 and the Declaratory Judgment 
Act, 28 U.S.C, 2201, and sought to invalidate a deportation 
order and enjoin its enforcement. The pleadings in that suit 
appear in the joint Appendix in Case No. 17.140, previously 
before this court. The order of the court below in effect again 
granted the injunctive relief which had been requested in the 
original litigation although, in our view, the court lacked juris- 
diction. The jurisdiction of this court rests on 28 U.S.C. 1291 
and 1292(a)(1). 

STATEMENT OF CASE 


Appellee is a native and citizen of Italy against whom a 
deportation order was entered in 1958. Judicial review of the 
deportation order was unfruitful. Bufalino v. Holland, 277 
F. 2d 270 (C.A. 3, 1960), cert. den. 364 U.S. 863 (1960). 
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Thereafter appellee sought discretionary relicf to forestall 
his deportation. He filed applications for withholding of de- 
portation because of anticipated persecution in Italy, under sec. 
243(h) of the Immigration and Nationality Act, 8 U.S.C. 1253 
(h), and for grant of lawful permanent residence (through a 
process known as registry), under Sec. 249 of the Immigration 
and Nationality Act, 8 U.S.C. 1259. Under the procedure 
then in effect. the registry application was considered and 
denied by the district director of the Immigration and Naturali- 
zation Service and that denial was affirmed by the regional 
commissioner. See 8 CFR (1958 Ied.) 7.1(a) (10), 249.2. The 
persecution claim was considered by a special inquiry officer, 
who recommended denial, and that application likewise was 
denied by the regional commissioner. See 8 CFR (1958 Ed.) 
243.3(b)(2). Both denials by the regional comissioner took 
place in 1961. 

Appellee then challenged the denial of this discretionary relief 
in an action brought against the Attorney General in the United 
States District Court for the District of Columbia in September, 
1961. On June 6, 1962, that court granted the Government's 
motion for summary judgment. However, in an opinion dated 
June 6, 1963, this Court reversed the district court's order and 
remanded the case to enable appellee to prove at a hearing in 
the district court his assertion that the applications had been 
prejudged by the Attorney General and that the district direc- 
tor and regional commissioner therefore were not permitted to 
exercise their own discretion. Bufalino v. Kennedy, 116 App. 
D.C. 266, 322 F. 2d 1016 (1962). 

The government then filed a petition for rehearing, contend- 
ing, contending that the prejudgment issue had not been raised 
during the administrative proceeding and that, even if further 
consideration of this issue were warranted, the proper proce- 
dure was for the court to remand the matter for an administra- 
tive hearing on the prejudgment issue. J.A. 27. 

After receipt of this petition appellee's counsel indicated his 
willingness to agree to a remand to the administrative agency. 
Consequently a stipulation was entered into between the parties 
on September 26, 1963, subject to approval of the court, agree- 
ing to remand of the case to the Immigration and Naturaliza- 
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tion Service for the purpose of conducting a hearing before a 
special inquiry officer on the applications under sections 243(h) 
and 249 of the statute and for the additional purpose of deter- 
mining the country of deportation. Th stipulation agreed to 
the grant of the petition for rehearing and the modification of 
this Court's order of June 6, 1963, so that instead of directing 
remand to the district court for trial of the prejudgment claim, 
the case was instead to be remanded for a reopened administra- 
tive hearing before a special inquiry officer, under the currently 
applicable regulations, for redetermination of the applications 
for withholding of deportation and registry and for determina- 
tion of the place of deportation, and that the special inquiry 
officer and the Board of Immigration Appeals were to exercise 
the requisite discretion, subject to appellee's right, if he were so 
disposed, to raise a cizim of prejudgment or other disqualifica- 
tion of the special inquiry officer or the Board.  J.A. 28. 

On October 14, 1963, this Court approved the stipulation, 
granted the petition for rehearing and remanded the case to 
the district court “to return the case to the Immigration and 
Naturalization Service for further proceedings pursuant to the 
aforesaid stipulation of the parties attached hereto.” J.A. 31. 
On October 31, 1963 the district court entered an order of 
remand pursuant to the direction of this Court and then or- 
dered: “That this action be, and the same is hereby dismissed 
without prejudice.” J.A. 30. 

Pursuant to the stipulation and remand, protracted hearings 
were then commenced on March 2, 1964, and were continued 
on March 23 and 24, April 9 and 10, May 6 and 13, June 3 and 4, 
and September 8 and 9, 1964. Voluminous testimony was 
taken at the reopened hearing, comprising 1,005 pages of type- 
written transcript. and numerous exhibits were received. 
Prior to the hearing the parties had augmented the stipulation 
approved by the court by agreeing that appellee could submit 
to the special inquiry officer any additional applications for dis- 
cretionary relief for which he deemed himself qualified. Ac- 
cordingly appellee submitted applications for suspension of de- 
portation and for voluntary departure under Section 244 of the 
Immigration and Nationality Act, 8 U.S.C. 1254, and for ad- 
justment of status under Section 245 of the Immigration and 
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Nationality Act, 8 U.S.C. 1255, in addition to the relief he had 
previously sought. J.A.52. 

Prior to the commencement of the hearing before the special 
inquiry officer, appellee had requested the Attorney General 
to designate a special inquiry officer from outside the Depart- 
ment of Justice. This request was denied on January 27, 
1964, by Acting General Katzenbach, who stated: “I have 
every confidence in the abilities and integrity of the group of 
Special Inquiry Officers * * * Their independence of judg- 
ment is a fact in which the Department takes great. pride.” 
J.A. 40-41. This request was renewed at the outset of the hear- 
ing before the special inquiry officer, and was denied by the spe- 
cial inquiry officer, who stated that his only knowledge of the 
case had come from reading the record, that he had received no 
instructions, directives or communications of any kind, had 
not discussed the case with anyone, and had not in any way 
prejudged the case. J.A. 35-39. Petitioner’s counsel then ex- 
plained his position that because of public statements of the 
Attorney General, “I feel it is rather difficult for a special in- 
quiry officer, who is subject to the control and direction of 
the Attorney General, to go contrary to those public announce- 
ments and findings and declarations of the Attorney General.” 
J.A. 38-39. The special inquiry officer then stated that he was 
subject to no control or direction in the making of his decision. 
and that in the many years of his service he had never received 
any instructions from the Attorney General or any of his sub- 
ordinates as to the determination he was to make. J.A. 39. 
The following colloquy then took place, J.A. 39. 


Mr. WasserMAN. I understand that, but I am con- 
cerned with whether or not a special inquiry officer who 
is subject to the administrative control of superiors in 
the Department of Justice will feel free to make findings 
which may be contrary to public announcements of the 
Attorney General. 

The SpeciaL Inquiry Orricer. I feel free to make 
whatever determination my good conscience tells me is 
appropriate in the cause. Anything further on that 
issue, counsel? 


Mr. WassERMAN. No, nothing further.” 

At the continued hearing on March 23, 1964, appellee’s coun- 
sel presented a motion for interrogatories of the Attorney Gen- 
eral and other officials of the Department of Justice to support 
his contention that the matter had been prejudged. J.A. 45-48. 
The special inquiry officer deferred decision on the motion for 
the purpose of studying the orders of this Court and the dis- 
trict court and the stipulation of the parties they had endorsed. 
J.A. 41-43. After such study the special inquiry officer denied 
the motion, stating that he had received no instructions, 
directions, or communications of any kind concerning the case, 
had not in any way prejudged it, and would decide it solely 
on the evidence in the record, “in accordance with my best 
judgment and conscience.” J.A. 44. 

On March 17, 1965, the special inquiry officer rendered his 
decision, consisting of 62 typewritten pages, denying the ap- 
plications for discretionary relief from deportation. In the 
course of the decision he made the following observations con- 
cerning the requests for a hearing officer outside the Depart- 
ment and for interrogatories of the Attorney Gencral and other 
officials of the Department of Justice, J.A. 48-49: 


“Both applications were premised upon respondent’s 
contention that the ultimate determination in this cause 
had been prejudged, as indicated by the public state- 
ments made by the Attorney General with respect to 
the respondent and his activities. I herewith state, un- 
equivocally and without hesitation. that I have received 
no advice, instructions, or directions whatsoever in this 
cause from anyone (other than the mere assignment to 
preside); that the interim determinations and rulings 
and this decision were premised solely upon my under- 
standing and knowledge of the applicable laws and 
regulations and my own and sincere evaluation of the 
evidence adduced, including my appraisal of the credi- 
bility of the respondent and witnesses; that I have not 
been influenced to any degree by allegations (made es- 
sentially by respondent's counsel) that information 
dehors the record exists; and that this cause was not 
in any way prejudged by me.” 
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Appellee then appealed to the Board of Immigration Ap- 
peals. In its decision of September 30, 1965, the Board 
affirmed the special inquiry officer’s denial of the applications 
for discretionary relief. J.A. 49-63. The Board noted the spe- 
cial inquiry officer’s categorical statements that he had received 
no advice, instructions or directions from anyone, that he had 
not been influenced in any way by any matters outside the 
record, and that he had not prejudged the case in any man- 
ner. Referring to Shaughnessy v. Accardi, 349 U.S. 280 and 
Marcello v. Bonds, 349 U.S. 303 the Board commented, J.A. 
53-54: 

“Similarly, we come to the conclusion that the special 
inquiry officer's statement of lack of prejudice or pre- 
judgment effectively meets respondent's claim of pre- 
judgment. We note that counsel has not charged the 
Board with prejudgment.” 


Appellee then made a motion in the United States District 
Court for the District of Columbia for an order enforcing its 
prior mandate, contending that the court's direction for an 
evidentiary administrative hearing had been disregarded. 
J.A. 63. Judge Oliver Gasch ruled in his favor, and on Febru- 
ary 23, 1966, signed an order again remanding the case for the 
purpose of according appellee an evidentiary administrative 
hearing on his claim of prejudgment. J.A. 67-68. 


STATUTES AND REGULATIONS INVOLVED 


Section 106(a) of the Immigration and Nationality Act, as 
amended, 8 U.S.C. 1105a(a) provides, in part: 

The procedure prescribed by, and all the provisions of 
the Act of December 29, 1950, as amended (64 Stat. 
1129; 68 Stat. 961; 5 U.S.C. 1031 et seq.), shall apply 
to and shall be the sole and exclusive procedure for, the 
Judicial review of all final orders of deportation hereto- 
fore or hereafter made against aliens within the United 
States pursuant to administrative proceedings under 
section 242(b) of this Act or comparable provisions of 
any prior Act, except that— 

(1) a petition for review may be filed not later than 
six months from the date of the final deportation order 
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or from the effective date of this section, whichever is 
the later; 

(2) the venue of any petition for review under this 
section shall be in the judicial circuit in which the ad- 
ministrative proceedings before a special inquiry officer 
were conducted in whole or in part. or in the judicial cir- 
cuit wherein in the residence, as defined in this Act, of 
the petitioner, but not in more than one circuit. 

8 CFR 242.8(a) provides: 

In any proceeding condueted under this part the spe- 
cial inquiry officer shall have the authority to determine 
deportability and to make decisions. including orders of 
deportation as provided by section 242(b) of the Act; to 
reinstate orders of deportation as provided by section 
242(f) of the Act; to determine applications under sec- 
tions 244, 245 and 249 of the Act; to determine the 
country to which an alien’s deportation will be directed 
in accordance with section 243(a) of the Act; to order 
temporary withholding of deportation pursuant to sec- 
tion 243(h) of the Act, and to take any other action con- 
sistent with applicable provisions of law and regulation 
as may be appropriate to the disposition of the case. 
Nothing contained in this part shall be construed to 
diminish the authority conferred on special inquiry of- 
ficers by the Act. 

8 CFR 3.1(d)(1), dealing with the powers of the Board of 
Immigration Appeals. declares: 

Subject to any specific limitation prescribed by this 
chapter, in considering and determining cases before it 
as provided in this part the Board shall exercise such 
discretion and authority conferred upon the Attorney 
General by law as is appropriate and necessary for the 
disposition of the case. 

Other pertinent statutes and regulations will be mentioned 
in the subsequent discussion. 


STATEMENT OF POINTS 


1. The district court lacked jurisdiction. 
2. The district court erred in finding that there had been a 
violation of a court mandate in this case. 
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3. Since the prejudgment claim was properly rejected in the 
administrative proceeding, the remand for an evidentiary hear- 
ing on that claim was unjustified. 


SUMMARY OF ARGUMENT 


1. The prior order of this Court in effect invalidated the 
deportation order and restrained its enforcement. The stipu- 
lation of the parties and the implementing court order re- 
manded the case for a new hearing on various applications for 
discretionary relief from deportation. Upon denial of such 
applications the final deportation order was reinstated. 

Under Section 106(a) of the Immigration and Nationality 
Act, 8 U.S.C. 1105a(a) the exclusive remedy for the review of 
the final deportation here, other than habeas corpus, was by 
petition for review in the United States Court of Appeals for 
the Third Circuit. The Supreme Court has ruled that this 
exclusive remedy applies to the review of discretionary deter- 
minations, like those involved here. Foti vy. I.N.S., 375 US. 
217 (1963). Therefore the district court lacked jurisdiction. 

The district court incorrectly assumed that it had retained 
Jurisdiction over the future course of the proceedings. Its 
prior order adopting the stipulation remanded the matter and 
dismissed the action. That order merely determined that the 
administrative authorities could not proceed with deportation 
unless certain procedures were followed. Any failure to follow 
such directions would merely have resulted in another defec- 
tive deportation order, which could be challenged through the 
normal review process. In a review proceeding brought in 
the United States Court of Appeals for the Third Circuit 
appellee could present any contentions of alleged invalidity 
of the administrative proceedings on remand, including any 
asserted failure to adhere to the prior stipulations or orders. 

2. Even if there was jurisdiction, the district court errone- 
ously found an omission to comply with prior directives. 
While the 1963 decision of this Court did require an eviden- 
tiary court hearing on the assertion of prejudgment, that order 
was superseded by stipulation of the parties, approved by this 
Court and the district court, for an entirely new administra- 
tive hearing before different administrative officers, on new 
and considerably expanded applications for relief. The claim 
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of prejudgment against the former officers was in effect with- 
drawn, and in the stipulation appellee reserved the right to 
challenge the new officers for prejudgment, if he was so dis- 
posed. There was not a word or suggestion in the stipulation 
or the court orders which assured appellee an evidentiary 
administrative hearing, if he eventually decided to charge the 
new officers with prejudgment. Therefore there was no justi- 
fication for the district court’s holding that its mandate had 
been ignored. 

The special inquiry officer’s considered interpretation of the 
prior mandates was manifestly correct. Moreover, appellee 
made no charge of prejudgment against the Board of Immi- 
gration Appeals, a privilege he had reserved to the stipulation 
of remand. Since the Board has full power of decision on the 
facts, the law, and the exercise of discretion, and is in no way 
bound by the special inquiry officer’s determination, the failure 
to level such a charge against the Board was in effect an aban- 
donment of the prejudgment claim. 

3. Although, in our view this question is not reached on this 
appeal the prejudgment claim was properly rejected. The 
remand produced an entirely different record from that which 
induced this Court in 1963 to require an evidentiary hearing. 
The new hearing was conducted before officers engaged entirely 
in adjudicating functions; no prejudgment was imputed to 
the ultimate adjudicating body, the Board of Immigration 
Appeals; the special inquiry officer made categorical state- 
ments, which were not questioned by appellee, that he had 
received no directions or communications of any kind regard- 
ing his decision, was unaware of and uninfluenced by any 
extrinsic statements, and intended to make his determination 
solely on the record, without prejudgment; the public state- 
ments upon which appellee had relied were made by Attorney 
Generals and a Commissioner who were not in office at the 
time of the administrative decision following the remand, and 
there was no evidence of prejudicial statements by the officials 
who are now in office, Attorney General Katzenbach and Com- 
missioner Farrell. Moreover, in view of the special inquiry 
officer’s categorical and undisputed denial of any directions or 
communications, appellee was relying, as his counsel stated at. 
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the hearings, upon a hypothesis that the public statements of 
superior officials had created psychological pressures which 
influenced the decision. This hypothesis was directly rejected 
by the Supreme Court in Shaughnessy v. Accardi, 349 U.S. 280 
(1955) and Marcello v. Bonds, 349 U.S. 302 (1955). 


ARGUMENT 


I. Since exclusive authority to review the final order of depor- 
tation is conferred on the United States Court of Appeals 
for the Third Circuit, the District Court lacked jurisdiction 


The present proceeding is the latest in a series of maneuvers 
which have sought, thus far successfully, to obstruct. and defeat 
a deportation order entered in 1958. A direct assault on the 
validity of that order failed in 1960. Bufalino v. Holland, 277 
F. 2d 270 (C.A. 3, 1960). cert. den. 364 U.S. 863 (1960). Ap- 
pellee then applied for the administrative remedies of registry, 
under Section 249 of the Immigration and Nationality Act, 8 
U.S.C. 1259, and withholding of deportation, under Section 
243(h) of the Immigration and Nationality Act, 8 U.S.C. 
1253(h). When those applications were denied. he brought 
new judicial proceedings in the United States District Court 
for the District of Columbia, contesting these denials on vari- 
ous grounds and asking that his deportation be restrained. 
The district court dismissed the complaint. In reversing the 
district court this Court in effect vitiated the deportation order 
(although the finding of deportability was unchanged) and 
restrained its enforcement. Bufalino v. Kennedy, 116 App. 
D.C. 266, 322 F. 2d 1016 (1963). 

Point II will discuss the subsequent stipulation and orders 
which remanded the matter for further administrative hear- 
ings. In those reopened administrative hearings appellee re- 
newed before the special inquiry officer and the Board of Im- 
migration Appeals the applications for registry and withholding 
of deportation, and also submitted applications for suspension 
of deportation and voluntary departure, under Section 244 of 
the Immigration and Nationality Act, 8 U.S.C. 1254. and for 
adjustment of status, under Section 245 of the Immigration 
and Nationality Act, 8 U.S.C. 1255. If granted, those applica- 
tions would have nullified the deportation order. However. 
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all of these applications were denied, and the order of deporta- 
tion was reinstated. 

Appellee had an unquestioned right to contest the fairness 
or legality of the order resulting from the reopened proceedings. 
But under Section 106(a) of the Immigration and Nationality 
Act. as amended, § U.S.C. 1105a(a) “the sole and exclusive 
procedure for, the judicial review of all final orders of deporta- 
tion”, other than habeas corpus, is by a petition for review in 
the United States Court of Appeals for the judicial cireuit where 
the administrative proceedings were conducted or the petitioner 
resides—here the Third Circuit. In Foti v. JNS, 375 U.S, 217 
(1963) the Supreme Court reviewed the legislative history of 
Section 106 and ratified its purpose to eliminate piecemeal re- 
views in deportation cases and to provide a single, unitary, and 
exclusive method for review of all determinations made in de- 
portation proceedings. Specifically, the Supreme Court de- 
clared that the remedy provided by Section 106 was exclusive 
for denials of applications for suspension of deportation, volun- 
tary departure, withholding of deportation and “all determina- 
tions made during and incident to the administrative proceed- 
ing conducted by a special inquiry officer, and reviewable to- 
gether by the Board of Immigration Appeals.” 375 US. at 
229. In its later decision of Giova v. Rosenberg, 379 US, 18 
(1964) the Supreme Court read Section 106 even more expan- 
sively and found that the exclusive, unitary remedy for review 
of final deportation orders, prescribed by that statute, encom- 
passed challenges to the denial of motions to reopen the de- 
portation proceedings. 

The reopened deportation hearing resulted in a final deporta- 
tion order against appellee. Under Foti v. INS, supra “all de- 
terminations made during and incident to the administrative 
proceeding” were reviewable only by a review proceeding 
brought in the United States Court of Appeals for the Third 
Circuit. In such a review proceeding appellee could contend 
that there had been a failure to comply with the stipulation and 
prior orders or that there had been other deviations from legal- 
ity and fairness. But Section 106 and Fott v. INS require 
that all such challenges be presented in a single review procecd- 
ing brought in the Court of Appeals. 


Despite these plain mandates appellee attacked the deporta- 
tion order against him by filing a “motion” in the district 
court questioning the regularity of a single aspect of the depor- 
tation hearing. Presumably he intends to reserve other chal- 
lenges for future litigations. We contended in the district 
court, and we urge here, that the district court had no juris- 
diction to entertain such a selective challenge to a deportation 
order. And we submit that the district court’s assumption 
of jurisdiction disregarded the explicit Congressional intent, 
expressed in Section 106 and endorsed in Foti v. INS. to end 
multiple challenges to deportation orders and to eliminate the 
district court as a forum of review in deportation cases. 

Implicit in the district court's holding is its < ssumption that 
it had issued a direction in 1963 and that it retained jurisdic- 
tion to require adherence to that direction This assumption 
is patently wrong. The 1963 order resulted from a proceeding 
contesting a deportation order. In effect, the district court 
then said that the deportation order was not valid unless cer- 
tain procedures were followed. It remanded the matter to 
give the administrative authorities an opportunity to follow 
different procedures. If the administrative authorities did 
nothing they would not have been in contempt; they would 
merely be unable to effect deportation. By the same token, 
if they misread or ignored the court’s mandate the consequence 
would merely have been a defective deportation order, subject 
to challenge through normal judicial remedies. 

The error in the court's assumption of authority is shown 
by a reading of its 1963 order, which remanded the case for 
further proceedings pursuant to the stipulation of the parties 
and then directed that the pending action be dismissed. There 
is no suggestion in this order that the court wished to reserve 
any control over the subsequent proceedings. 

We do not suggest, of course, that the administrative author- 
ities were free to ignore the stipulation or the orders of this 
Court and the district court. We repeat that these and any 
other alleged lapses from legality or fairness could be dealt 
with in a proceeding questioning the deportation order. 
And we believe that Section 106(a) precludes the fragmented 


attack in the district court that has been permitted by the 
court below. 

It seems to us, therefore, that the district court exceeded 
its jurisdiction in entertaining this proceeding and in issuing 
its order of February 23, 1966. Instead, it should have granted 
the government's motion to dismiss. 

We mention also, somewhat reluctantly, the possibility that 
the 1963 order likewise may have been issued without juris- 
diction. The original suit disputing the denial of discretionary 
relief was brought in September, 1961 and was pending un- 
heard on October 26, 1961, the effective date of the amend- 
ments establishing the new and exclusive review procedure in 
the Court of Appeals. Under Section 5(b) of the Act of Sep- 
tember 26, 1961, 75 Stat. 653 any judicial proceeding to review 
a deportation order which was pending unheard in a district 
court on the effective date of that statute was to be trans- 
ferred to the appropriate United States Court of Appeals— 
here the Third Circuit. No such transfer was made in 1961 
and the case was heard on the merits and dismissed by the dis- 
trict court, whose order was reversed by this Court. The 
district court acted without jurisdiction in deciding the 1961 
action and its subsequent order therefore was void. 

It is true that the jurisdiction in the 1961 litigation was not 
disputed by the government in the district court or in this 
Court. It was then our belief that such ancillary discretion- 
ary determinations were not within the final deportation order 
for the purposes of the 1961 statute. But the Supreme Court 
adopted a more generous reading of the statute in Fotz v. INS 
and Giova v. Rosenberg, supra, and in effect demolished the 
jurisdictional assumptions on which the 1961 litigation rested. 

Since the 1961 iitigation was pursued to its conclusion, this 
latter aspect is not stressed and is mentioned only because 
jurisdictional questions always may be relevant, whether or not 
a party relies on them, and we believe it our duty to apprise 
the court of such a potential jurisdictional objection. But 
in our view the more potent and immediate defect stems from 
the district court’s present attempt to review the deportation 
order, a task which can only be performed by the United States 
Court of Appeals for the Third Circuit. 
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II. The finding of noncompliance with the Court’s mandate 
was erroneous 


Even if it were assumed that the district court retained juris- 
diction to assure compliance with its order, which we dispute for 
the reasons stated under Point I, we believe the finding of in- 
fraction was clearly erroneous. It is true that the original 
decision of this Court required an evidentiary hearing in the 
district court under the authority of Accardi v. Shaughnessy, 
347 U.S. 260 (1954) and that the government's petition for 
rehearing in this Court suggested that if the Court adhered to 
its original holding this directive be modified so that the re- 
quired evidentiary hearing would instead be conducted by the 
administrative agency. But the parties themselves adopted a 
different course of procedure in a stipulation approved by this 
Court and the district court. 

A reading of the stipulation (J.A. 28-30) demonstrates, we 
believe. the changed course of procedure which was misappre- 
hended by the court below. It will be recalled that the 1963 
order of this Court was addressed to contentions that there had 
been prejudgment on the part of the district director and the 
regional commissioner, officials who performed both adjudica- 
tive and enforcement functions. The stipulation of the parties 
agreed that appellee was to have an entirely new hearing before 
a special inquiry officer, with an additional right of appeal to 
the Board of Immigration Appeals. The special inquiry of- 
ficer and the Board, who are charged exclusively with adjudica- 
tive functions, had been given authority to pass on such disere- 
tionary applications in 1962 through revised regulations de- 
signed to promote a unitary administrative proceeding and a 
unitary right of judicial review. See Foti v. INS, supra, and 
8 CFR 242.17. In granting appellee the benefit of this new 
procedure the stipulation gave him a fresh opportunity to pre- 
sent applications for discretionary relief before different officers 
and to support such applications with new evidence. This 
went far beyond the relief which originally had been afforded 
by this Court. Moreover, the de novo character of the new 
hearing was underscored by subsequent agreement of the parties 
permitting appellee to submit applications for suspension of 
deportation, voluntary departure, and adjustment of status, 
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which had not been involved in the proceedings before this 
Court in 1963. 

The stipulation then went on to specify that “If” appellee 
promptly raised a claim of prejudgment or other disqualifica- 
tion of the special inquiry officer, that claim would concern the 
latter's exercise of powers under the current regulations. The 
stipulation next declared that “If” the case came before the 
Board of Immigration Appeals and appellee promptly raised a 
claim of prejudgment or other disqualification of the Board, 
that claim would concern the Board's exercise of powers under 
the current regulations. The clear import of the stipulation 
was that the parties agree to expunge the former decision of 
the district director and the regional commissioner and to start 
afresh in appraising discretionary relief before different officers 
who were to consider the applications on new evidence and 
under the current regulations. The claim of prejudgment 
against the former officers was in effect withdrawn and appellee 
reserved the right to charge the new officers with prejudgment, 
“if” he desired to do so. 

The stipulation did not indicate that appellee had decided 
that he would charge any of the new officers with prejudgment. 
Moreover, there is no suggestion in the stipulation or in the 
approving orders of this Court or the district court of a com- 
mitment that there was to be an evidentiary hearing “if” ap- 
pellee decided to charge the special inquiry officer of the Board 
with prejudgment. And the district court’s order of October 31, 
1963, merely directed that the case be remanded for further 
proceedings pursuant to the stipulation. It seems to us that 
if the parties had intended to assure appellee an absolute right 
to an evidentiary hearing if and when he charged the new 
officers with prejudgment it would have been easy enough to 
have included such a provision in the stipulation. There is 
no such provision and we believe a reading of the stipulation 
and the court orders rejects the supposition that they assured 
an evidentiary hearing. Therefore, we submit there is no 
reasonable basis for the district court's finding that its mandate 
had been breached. 

Appellee eventually did charge the special inquiry officer 
with prejudgment. After careful consideration, the special 


inquiry officer read the stipulation and court orders as not re- 
quiring an evidentiary hearing on this new claim. We believe 
this reading is not only allowable but correct. Even more 
damaging to appellee’s claim is his failure to charge the Board 
with prejudgment, a privilege he had specifically reserved in 
the stipulation. The Board is empowered to exercise the At- 
torney General's discretion. § CFR 3.1(d)(1). It is not 
bound by the special inquiry officer's rulings and has full au- 
thority to make its own independent determinations on ques- 
tions of law or fact or the exercise of discretion. Matter of B., 
71.&N. Dec. 1 (A.G., 1956). The failure to level a charge 
of prejudgment against the Attorney General’s delegate with 
the ultimate power of decision is in effect an abandonment of 
that charge. We hardly believe the stipulation or court orders 
can be read as requiring an evidentiary hearing on a charge 
of prejudgment that has been abandoned. 

In our view the assertion that a court mandate has been vio- 
lated cannot be supported. 


III. The claim of prejudgment was properly rejected in the 
administrative proceeding 


This phase of our argument concerns the ultimate merits of 
appellee's prejudgment claim. We do not believe it relevant 
to the disposition of this appeal. If there was no jurisdiction 
in the district court, the current litigation will end and appellee 
will be able to present all his challenges to the deportation order 
in a proper tribunal. If this Court rules that there was juris- 
diction in the district court, but finds no violation of a court 
mandate, the basis for the current litigation will likewise be 
expunged. If this Court finds that the district court had ju- 
risdiction and that there was a failure to comply with a judicial 
mandate, it will require appellant to comply. 

Under any disposition of this appeal, consequently, we be- 
lieve it will be unnecessary and inappropriate for this Court 
to reach the ultimate merits of the prejudgment claim. How- 
ever, our position on the merits may be a matter of interest to 
this Court, in explaining appellant's opposition to the demands 
for an evidentiary hearing. Therefore we present briefly 


the basis for our conviction that the prejudgment claim is 
unsupportable. 

The expressed belief of the court below that appellee was 
entitled to the type of hearing sanctioned by Accardi v. 
Shaughnessy, 347 U.S. 260 (1954) (hereafter Accardi I) de- 
rives from a number of misconceptions. One of these, as we 
have shown, was that such a hearing was required by court 
mandate. A second misconception if that Accardi IJ required 
such a hearing in every case in which allegations of prejudg- 
ment were made. In Accardi I the allegation was made (by 
the same counsel who represents appellee here) that the Attor- 
ney General had issued a confidential list of racketcers to the 
Board of Immigration Appeals, which precluded it from exercis- 
ing its own independent judgment in passing on an application 
for discretionary relicf. A bare majority (5-4) required a court 
hearing on this allegation. At the court hearing the former 
Attorney General and members of the Board testified that no 
such list had been circulated and that the Attorney General 
had made no effort to prevent the Board from exercising its own 
independent judgment, and the district court ruled that there 
had been no prejudgment. Although the Court of Appeals 
found that the Attorney General’s public statements had neces- 
sarily engendered psychological pressures, the Supreme Court 
(6-2, approving the opinion below of Justice Harlan, who ab- 
stained in the Supreme Court) repudiated this hypothesis. 
Shaughnessy v. Accardi, 349 U.S. 280, 282-283 (1955) (here- 
after Accardi IJ). In accepting the Board’s uncontradicted 
testimony that it had received no instructions or communica- 
tions. and that the decision was free and undictated, the 
Supreme Court observed: 


“In the face of such evidence, we do not believe that 
speculation on the effect of subconscious psychological 
pressures provides sufficient justification for rejecting 
the District Court’s finding as clearly erroneous.” 


The dissenting opinion of Justice Black, joined by Justice 
Frankfurter, favored a contrary conclusion solely on the basis 
of the public statements of the Attorney General, and made 
the following relevant observations, 349 U.S. at 290: 
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“T deem it bad practice to subject administrative offi- 
cers, acting in a quasi-judicial capacity, to a probe of 
the mental processes which led them to decide as they 
did * * * We have already decided that this practice 
is no more desirable than that of probing the minds of 
judges to try to fathom the reasons which prompt their 
decisions. United States v. Morgan, 313 U.S. 409, 
421-422.” 
A week after Accardi IT the Supreme Court handed down its 
decision in Marcello v. Bonds, 349 U.S. 302, 313 (1955), which 
considered virtually identical contentions of prejudgment, 
made by the same counsel on substantially the same allega- 
tions. The Court found these allegations insufficient to re- 
quire any evidentiary hearing. The Court stated: 


“Considering first the alleged list, it is clear that peti- 
tioner has not made out a case of prejudgment. He 
did not allege that cither the inquiry officer of the 
Board of Immigration Appeals had seen the list, had 
known of its existence, or had been influenced in their 
decisions by the inclusion of petitioner's name thereon.” 


In regard to the newspaper accounts of public statements by 
the Attorney General the Court commented: 


“The Board of Immigration Appeals considered the 
availability of discretionary relief. but as to these 
officials there was not even an allegation by petitioner 
that they had known of unfavorable publicity or had 
been influenced by it. Indeed there is every indication 
that the Board had not prejudged the case, since it 
considered the question of suspending deportation on 
the merits although not bound to do so in view of peti- 
tioner’s waiver below. The Board denied the requested 
relief, giving reasons. It is not for us in this proceed- 
ing to pass on the factors relied on by the Board in 
reaching its conclusion. It is sufficient to observe that 
all had basis in the record and that none stemmed from 
any sort of dictation by the Attorney General.” 


Also of interest are Clair v. Barber, 258 F. 2d 588 (C.A. 9, 1958) 
and Ping v. Kennedy, 111 App. D.C. 106, 294 F. 2d 735 (1961), 
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cert. den. 368 U.S. 938, both of which charged that there was 
an arbitrary policy to deny discretionary relief to alien crew- 
men. In both instances the contentions were rejected without 
requiring an evidentiary hearing. In Clair v. Barber the court 
said: 


“We find nothing in the record to warrant a conclusion 
that. the action of the Board, or the reason given by it 
for denial of suspension of deportation was based upon 
an arbitrary determination that all persons in that cate- 
gory must bo denied this relief.” 


And in Ping v. Kennedy this Court made the following state- 
ment: 


“Further, we think there was, in any event, no sufficient 
basis for the taking of depositions of the appellees. As- 
suming that the taking of the testimony of the Govern- 
ment officials under the circumstances here was proper— 
a matter of considerable doubt—certainly they should 
not have been compelled to submit to a fishing expedi- 
tion based on an unsupported and nebulous allegation 
of criminal conspiracy.” 


In the light of these authorities we cannot find any warrant 
for requiring an evidentiary hearing on the basis of the gen- 
eralized public statements presented here. What is lacking, 
as the Supreme Court pointed out in Accardi IJ and Marcello, 
is any indication that the special inquiry officer or the Board 
were prevented from using their own independent judgment 
in passing on the applications for discretionary relief. In the 
absence of such a showing there is no justification for requiring 
public officers to submit to interrogation regarding the process 
of decision. 

It is true, of course, that the 1963 decision of this Court 
required an evidentiary hearing on the allegations then before 
it. But that ruling was made in an entirely different factual 
setting. It seems to us the subsequent developments have 
completely changed the picture, have obliterated the founda- 
tions of the prejudgment claim, and have erased any binding 
effect of this Court’s 1963 decision and any need for an evi- 
dentiary hearing. 
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In the first place, as we have noted, the parties stipulated 
to an entirely new hearing before different officers. Unlike 
the officials involved in the 1963 decision these officers are en- 
gaged entirely in adjudicating functions, and are divorced from 
any enforcement responsibilities. Second, no prejudgment has 
been imputed to the ultimate adjudicating body, the Board of 
Immigration Appeals. We have pointed out that in the stipu- 
lation for remand appellee had reserved the right to charge the 
Board with prejudgment and we have urged that his failure to 
do so in effect amounted to an abandonment of the prejudgment 
claim. Moreover, we note that in Accardi IJ, the Supreme 
Court under similar circumstances found that charges that the 
Board's decision had been dictated by the Attorney General 
were unsubstantiated, although appellee’s counsel had been 
given an evidentiary opportunity to prove such charges. Third, 
the special inquiry officer has specifically declared, in the record 
and in his decision, that he has received no communications or 
instructions of any kind regarding the case, that he had not 
prejudged it, and that he proposed to decide the case entirely 
on the record. There is nothing in the record or in his deci- 
sion to suggest that he was under directions which precluded his 
independent exercise of discretion. We hardly think appellee 
will accuse the special inquiry officer of falsifying. Indeed, the 
record shows that when these statements were made by the 
special inquiry officer, appellee’s counsel did not dispute them, 
but explained his position that because of the Attorney Gen- 
eral’s public statements, “I feel it is rather difficult for a special 
inquiry officer, who is subject to the control and direction of 
the Attorney General, to go contrary to these public announce- 
ments and findings and declarations of the Attorney General.” 
J.A. 38-39. When the special inquiry officer insisted that he 
had never received any instructions from the Attorney General 
or other officials as to any determination he was to make, the 
following colloquy took place, J.A. 39. 


“Mr. WASSERMAN. I understand that, but I am con- 
cerned with whether or not a special inquiry officer who 
is subject to the administrative control of superiors in 
the Department of Justice will feel free to make findings 


which may be contrary to public announcements of the 
Attorney General. 

The Speciau Inquiry Orricer. I feel free to make 
whatever determination my good conscience tells me is 
appropriate in the cause. Anything further on that 
issue, counsel? 

Mr, WAssERMAN. No, nothing further.” 


What clearly emerges from the record is an undisputed and 
uncontested showing that the special inquiry officer had re- 
ceived no communications or directions of any kind. The 
Board correctly found (J.A. 53-54) that the situation was com- 
parable to that presented in Accardi I, since it was established 
that the decision had not been dictated by the Attorney Gen- 
eral or any other officer. Indeed, the record clearly discloses 
that appellee's counsel accepted the special inquiry officer’s 
statement that he had received no directions of any kind but 
relied on the suggestion of “subconscious psychological pres- 
sures,” resulting from the Attorney General's public state- 
ments. Since this “psychological” thesis was directly repudi- 
ated by the Supreme Court in Accardi JI and Marcello v. Bonds, 
it can hardly support a prejudgment claim. 

Fourth, the public statements on which the prejudgment 
hypothesis relies were made by Attorney General Rogers and 
Attorney General Kennedy and by Commissioner Swing. All 
of these officials had left office before the decisions of the spe- 
cial inquiry officer and the Board in this case. Attorney Gen- 
eral Katzenbach and Commissioner Farrell were in office then 
and are still in office. Not a single public statement by either 
of those officials has been cited to support the prejudgment 
hypothesis and none can be. The expressions of former offi- 
cials hardly can justify the thesis that the present Attorney 
General and the present Commissioner have prejudged appel- 
lee’s case and have precluded the special inquiry officer from 
considering discretionary applications, “in accordance with my 
best judgment and conscience.” J.A. 44. 

Fifth, we invite attention to Order No. 45-54 of Attorney 
General Brownell, dated April 23, 1954, and issued shortly after 
Accardi I. This order, which is still outstanding and effective 
and is set forth herein as an appendix, was considered by the 


Supreme Court in Accardi IJ (see 349 U.S. at 293, n. 3). It 
commands special inquiry officers and the Board of Immigra- 
tion Appeals to exercise discretionary authority delegated to 
them “on the basis of their own understanding and conscience 
directed to the facts of each individual case, uninfluenced by 
extrancous statements by persons official or unofficial.” In 
effect this was a direct mandate not to prejudge any case. The 
Court will observe how closely the expressions of the special 
inquiry officer herein adhere to this mandate. And we note 
that in rejecting appellee's request for a different special in- 
quiry officer Acting Attorney General Katzenbach uttered 
similar sentiments, stating: “I have every confidence in the 
abilities and integrity of the group of Special Inquiry Offi- 
cers * * * Their independence and judgment is a fact in 
which the Department takes great pride.” The policy of the 
Department of Justice thus precludes prejudgment and re- 
quires independent. unbiased consideration. 

Finally, we point out under the decision of the Board (J.A. 
49-63) the applications for discretionary relief were denied 
solely on the ground that appellee was not eligible for such 
relief. Applications for discretionary relief call for a two- 
pronged adjudication: (1) Is the applicant eligible? (2) If 
he is, should administrative discretion be exercised favorably? 
Foti v. INS, supra, fn. 15. The second prong, the exercise of 
discretion, must be confronted only where the first question is 
answered in the affirmative. Hintopoulos v. Shaughnessy, 353 
US. 72 (1957). Where eligibility is lacking as a matter of 
law, there is no need (or power) to exercise administrative 
discretion, Gonzalez-Martinez v. Landon, 203 F. 2d 196 (C.A. 
9, 1953), cert. den. 345 U.S. 998. If the Board was correct in 
its holding that appellee is, as a matter of law, ineligible for 
any form of discretionary relief on the undisputed facts, the 
question of prejudgment in exercising discretion is not reached. 
See Marcello v. Bonds, 349 U.S. 302, 313 (1955). If the Board 
was incorrect, a reviewing court can remand. In Marcello v. 
Bonds, supra, the Supreme Court pointed out the irrelevance 
of a prejudgment claim on an issue of eligibility for relief 
which primarily concerns an issue of law. 

We submit therefore that at the present stage of this case 


and on the present record the prejudgment claim is unsup- 
ported and unsupportable. In our view the order of the dis- 
trict court subjects the Attorney General and other officials 
of the Department of Justice to an unjustified inquisition, 
which can be and has been cited as a precedent for similar 
harassments in other cases. It countenances a perversion of 
the administrative process, which places adjudicating officials 
on the witness stand and enables an applicant for relief to 
convert the proceeding into a trial of his judges. We believe 
this conclusion is palpably wrong. 


CONCLUSION 


Wherefore, it is respectfully submitted that the order of the 
district court be reversed, with directions to deny the motion 
and dismiss the proceeding. 

Davin G, Bress, 
United States Attorney. 
Frank Q. NEBEKER, 
Assistant United States Attorney. 
Of Counsel: 
L. Paut WININGs, 
General Counsel. 
CHARLES GORDON, 
Deputy General Counsel, 
Immigration and Naturalization Service. 


APPENDIX 


UnirTep States DEPARTMENT OF JUSTICE, 
OFFICE OF THE ATTORNEY GENERAL, 
Washington 25, D.C., April 23, 1954. 


Order No. 45-54 


To the Boarp or IMMIGRATION APPEALS, SPECIAL INQUIRY OF- 
FICERS, AND ALL OTHERS EXERCISING HEARING POWERS IN 
DEPORTATION PROCEEDINGS: 


In the case of United States ex rel. Joseph Accardi, No. 366, 
decided by the Supreme Court on March 15, 1954, a deportable 
alien alleged that his application for suspension of deportation 
was “prejudged” because his name was on a “confidential list” 
of “unsavory characters” whose deportation was sought by the 
then Attorney General pursuant to a public statement of Oc- 
tober 2, 1952. The Supreme Court held that these allegations, 
if proved, would entitle the alien to a new hearing before 
the Board of Immigration Appeals on his application for 
suspension. 

We believe the allegations cannot be proved, and propose 
to disprove them in the Accardi case. However, to avoid any 
possible basis for such charges in the future, it is advisable to 
clarify in this directive the principles which should govern 
deportation proceedings under the applicable regulations. 

1. Wherever the regulations confer upon any officer or the 
Board of Immigration Appeals a power to hear and decide, this 
power is to be exercised fully and faithfully. It is expected 
that such officers and the Board will exercise their independent 
judgment and such independent discretion as the regulations 
confer upon them. 

2. Ultimate authority to grant suspension of deportation or 
other discretionary relief is lodged with the Attorney General. 
Insofar as such authority has been delegated, subject to revision 
by the Attorney General, to subordinate officers and the Board 
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of Immigration Appeals, it is to be exercised by them on the 
basis of their own understanding and conscience directed to 
the facts of each individual case, uninfluenced by extraneous 
statements by persons official or unofficial. 

3. It has for some time been the policy of this Department, 
publicly announced, to proceed with vigor against aliens who 
are in the United States illegally and whose criminal or sub- 
versive activities make their prompt deportation desirable in 
the national interest. This program will continue. However, 
neither the selection nor the identification of cases believed 
to be within the scope of this program is any responsibility 
of those exercising adjudicatory functions in deportation pro- 
ceedings. Effectuation of the program has been, and con- 
tinues to be, the responsibility of those charged with prosecut- 
ing duties. Accordingly, it is not intended that there be any 
departure from the regulations in the hearing and decision of 
any individual case, whether or not it is thought to fall within 
the policy of deporting criminal or subversive aliens. Those 
charged with the duty of hearing and deciding must give each 
alien a fair and impartial trial, without prejudgment on the 


basis of assertions by any official having the function of prose- 
cuting these cases. 


(S] Hersert BROWNELL, Jr., 
Attorney General. 


JOINT APPENDIX 


Excerpt From Petition for Rehearing in Appeal Number 
17,140 Filed in This Court August 21, 1963 


GROUNDS FOR REHEARING 


We believe rehearing is warranted on the following grounds: 

1. The doctrine of exhaustion of administrative remedies— 
properly applied—bars appellant from raising any issue of 
“prejudgment” here. Appellant failed to preserve it in the 
course of the administrative proceedings accorded him on his 
applications for discretionary relief from deportation. His 
waiver of this objection by failure to preserve it administra- 
tively was not briefed or argued. Nor does it appear the bar 
of the exhaustion doctrine was considered by this Court. Nor 
was it raised or considered by the Supreme Court in the Accardz 
ease. Accordingly. this Court should now consider the opera- 
tion of the exhaustion doctrine upon appellant's maintenance 
of his “prejudgment” claim in this litigation. 

2. Alternatively, even assuming arguendo the exhaustion 
doctrine does not bar appellant from raising the “prejudgment” 
issue in this litigation, its application at least calls for this 
Court to direct remand of the case to the Agency, rather than 
o the District Court, with instructions to reopen the admin- 
istrative proceedings, hold a hearing on the “prejudgment” 
claim, and conduct further proceedings appropriate in the cir- 
cumstances. Supreme Court decisions support such a remand 
to the Agency. Recent decisions of this Court since Accardi 
clearly indicate that initially the proper forum for taking evi- 
dence on and resolving issues of “prejudgment” or like claim 
of disqualification is the Agency, not the District Court. 
This aspect of the exhaustion doctrine was also not raised or 
considered by the Supreme Court in Accardi. Therefore, this 
Court should now consider altering its directions to the District 
Court so as to provide for remand to the Agency as suggested 
herein. 


UniTep States CourT or APPEALS FOR THE DISTRICT OF 
Cotumpia Circuit 


No. 17,140 


RussELL BUFALINO, APPELLANT 
v. 


Rosert F. KENNEDY, APPELLEE 
STIPULATION 


Come now the parties, by their counsel, and hereby stipulate, 
subject to approval of the Court, as follows: 

(1) That appellee's petition for rehearing be granted 
insofar as it requests remand for further administrative 
action, and the order of the Court entered June 6, 1963, 
directing remand of the case to the District Court, to 
give appellant the opportunity to try to prove his “pre- 
judgment” claim by trial of the matter in the District 
Court, be modified as provided in (2) below. 

(2) That the case be instead remanded to the Dis- 
trict Court with directions to return the case to the Im- 
migration and Naturalization Service with instructions 
to reopen the administrative proceedings and proceed 
therein consistently with the following: 

(a) Such further proceedings shall be conducted be- 
fore a Special Inquiry Officer under the currently 
applicable regulations; 

(b) The Special Inquiry Officer shall be the Special 
Inquiry Officer assignable to conduct such proceedings 
under the current assignment practices of the Immigra- 
tion and Naturalization Service, who may be either the 
one who conducted the interrogation upon appellant’s 
Section 243(h) application or any other; 

(c) Such further proceedings shall be limited to rede- 
termination of the Section 243(h) and 249 applications 
involved in the present litigation, and to determination 
of the country of deportation in accordance with Section 
243(a) of the Immigration and Naturality Act, and the 
redetermination relative to appellant’s Section 249 


application shall include determination of the legal 
issue as to appellant’s statutory eligibility for such relief 
from deportation ; 

(d) The Special Inquiry Officer who conducts the 
further proceedings. and the Board of Immigration 
Appeals on appellate review, shall, if called for, exer- 
cise the discretion vested upon them under the current 
regulations with regard to appellant's Section 243(h) 
and 249 applications, and the Section 243(a) determina- 
tion of the country of deportation; 

(e) If appellant promptly raises a claim of “pre- 
judgment” or other disqualification before the Special 
Inquiry Officer. such claim shall concern the capacity 
of the Special Inquiry Officer to exercise impartially, 
without prejudgment or other disqualification, such dis- 
cretionary powers of the Attorney General as are 
delegated to his independent exercise by the current 
regulations. relative to appellant's Section 243(h) and 
Section 249 applications, and the Section 243(a) deter- 
mination of country of deportation; and 

(f) If the case comes before the Board of Immigra- 
tion Appeals, and appellant promptly raises a claim 
before the Board of “prejudgment” or other disquali- 
fication of the Board. such claim shall concern the 
capacity of the Board to exercise impartially, without 
prejudgment or other disqualification, such discretion- 
ary powers of the Attorney General as are delegated to 
the Board's independent exercise by the current regu- 
lations, relative to appellant's Section 243(h) and 
Section 249 applications, and the Section 243(a) deter- 
mination of the country of deportation. 

(3) This stipulation is subject to the following reser- 
vations: (a) It shall not bar appellant from requesting 
in the further administrative proceedings that a Special 
Inquiry Officer be appointed from outside the Depart- 
ment of Justice; and (b) However, appellee does not 
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concede that such a request would be justified, and 
makes no commitment as to its disposition, if presented. 


[s] Jack Wasserman, 
Jack WASSERMAN, 
For Wasserman & Carliner, 
Attorneys for Appellant. 
[s] Gil Zimmerman, 
Git ZIMMERMAN, 
Assistant United States Attorney, 
Attorney for Appellee. 


Dated: September 26, 1963. 


United States District Court for the District of Columbia 
Civil Action No. 486-61 


RvussELL BuFALINO, PLAINTIFF 
v. 
Rogert F. KeNNeEpy, ATTORNEY GENERAL OF THE UNITED 
STATES, DEFENDANT 


ORDER AND JUDGMENT ON MANDATE 


Pursuant to the order of the United States Court of Appeals 
for the District of Columbia Circuit dated October 14, 1963, 
in this case, 

Itis by this Court this 3lst day of October, 1963, 

Ordered, adjudged and decreed: 

(1) That the judgment of this Court entered in this case on 
June 7, 1962 be, and the same is hereby, vacated and set aside; 

(2) That this case be. and the same is hereby, remanded to 
the Immigration and Naturalization Service for further pro- 
ceedings pursuant to the stipulation of the parties approved 
by the Court of Appeals, a copy of which is attached hereto and 
made a part of this order; 
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(3) That this action be, and the same is hereby, dismissed 
without prejudice. 
[s] Epwarp A. Tamm, 
United States District Judge. 
We consent: 
Wasserman and Carliner, 
WASSERMAN AND CARLINER, 
Attorneys for Plaintiff. 
{s] Gil Zimmerman, 
Git ZIMMERMAN, 
Assistant United States Attorney, 
Attorney for Defendant. 


United States Court of Appeals for the District of Columbia 
Circuit 


September Term, 1963 
No. 17.140 


RUSSELL BUFALINO, APPELLANT 
v. 
Rosert F. KENNEDY, ATTORNEY GENERAL OF THE 
UNITED STATES, APPELLEE 


Before: WasHiNcton, DANAHER and Wricut, Circurt 
Judges, in Chambers. 
ORDER 


On consideration of Appellee’s petition for rehearing, and of 
the joint motion of the parties in the above-entitled case for 
approval of stipulation and entry of order of remand, and the 
stipulation having been considered, the stipulation is hereby 
approved, and it is 

Ordered by the court that the petition for rehearing be 
granted, insofar as it requests remand for further administra- 
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tive action. and the judgment of this court entered herein on 
June 6, 1963. be modified as hereinafter provided, and it is 

Further Ordered by the court that this case be, and it is 
hereby, remanded to the District Court with directions to 
vacate its judgment appealed from in this case, and to return 
the case to the Immigration and Naturalization Service for 
further proceedings pursuant to the aforesaid stipulation of the 
parties attached hereto. 

Per Curiam. 

Dated: October 14. 1963. 


Excerpt From Transcript of Proceedings Before Special 
Inquiry Officer 
Al0 607 337 

The Speciat Inquiry Orricer. This is a reopened hearing in 
deportation proceedings in the case of Russell Bufalino. file No. 
A10 607 337. being held at the offices of the Immigration and 
Naturalization Service, Philadelphia. Pennsylvania, March 2, 
1964. Present: the respondent, Russell Bufalino: his attorney. 
Jack Wasserman, law firm of Wasserman and Carliner, 902 
Warner Building. Washington. D.C.; trial attorney for the 
Government, Vincent Schiano; Special Inquiry Officer William 
B. Taffet. 

By SpectaL [Nquiry OFricer: 

Q. What is your name? 

A. Russell Bufalino. 

Q. Where do you live, sir? 

A. 304 East Dorrance Street, Kingston. Pennsylvania. 

Q. Are you the same person who was accorded hearings in 
deportation proceedings here in Philadelphia in January and 
March 1958? 

A. Yes, sir, I am. 

Q. Let me tell you that your proceeding has been ordered 
reopened. Do you understand that? 

A. Yes, I do. 

Q. You are accompanied by Attorney Jack Wasserman of 
the law firm of Wasserman and Carliner of Washington, D.C. 
Is Mr. Wasserman your attorney in this case? 

A. Mr. Wasserman is my attorney. 
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Q. Will you then please stand and raise your right hand? 
Do you swear that the testimony you will give in this proceed- 
ing will be the truth, the whole truth and nothing but the 
truth, so help you God? 

A. I do. 

SPECIAL INQUIRY OFFICER to respondent: 

Please be seated. 

The SpecraL Inquiry Orricer. Gentlemen, let me tell you 
preliminarily that I have been furnished with and have 
thoroughly read and familiarized myself with the record in this 
cause. So that both of you may be clear, the record, as I 
understand it, sits in front of me, which is in seven parts, con- 
sists in the first part of the orders, briefs, motions and oral 
argument before the Board of Immigration Appeals: the second 
and third parts consist solely of testimony adduced at the 
hearings in January and March 1958; the fourth, fifth and 
sixth parts consist solely of exhibits, running in number from 
1 to 92. I do not have what apparently was nuinbered part 
seven. I do have a brief part number cight, which contains 
solely the stipulation as entered between Mr. Wasserman and 
Assistant United States Attorney, Mr. Zimmerman, and filed 
in the United States Court of Appeals for the District of 
Columbia together with the orders that were entered thereafter 
by the District Court and the Board of Immigration Appeals. 
I know from the stipulation, which is dated September 26, 1963, 
that there were certain proceedings involving Section 243(h) 
and 249 of the Immigration and Nationality Act. I specifi- 
cally call your attention to the fact that I have not seen and do 
not know anything of the contents of any of the proceedings in- 
volving either of those two provisions. Is that understood, 
Mr. Wasserman? 

Mr. Wasserman. That is understood and we propose to take 
care of that situation. 

The Speciat Inquiry Orricer. Mr. Schiano? 

Mr. ScH1ano. Yes, sir. 

The SpecraL Inquiry Orricer. Now, one additional pre- 
liminary thing, if I may, gentlemen. I see from the notes of 
testimony, specifically page 228, that Mr. Bufalino had at that 
time declined to designate any country as the place of deporta- 
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tion in the event of such an order. I find nothing thereafter 
in the record as it may deal with provisions of Section 243(a) 
of the Immigration and Nationality Act. Accordingly, I ask 
you, Mr. Schiano, whether there was any direction by the Dis- 
trict Director of the Immigration and Naturalization Service or 
any other authorized officer directing any country as the place 
of deportation? 

Mr. Scutano. Frankly, I do not know at thistime. I might 
add though since the stipulation includes a determination, as 
the remand includes a determination under Section 243(a), 
whether there was or was not might become immaterial. 

The Speciau INquiry Orricer. Is it then agreeable that we 
proceed as though there was no direction? 

Mr. Scurano. If there were I will make it known. 

Mr. WasserMaAN. I have only this hesitancy about it. 1 
think we should proceed as though 243(a) applies to this case 
and a designation should be made or remade if one were made 
previously. The only reason I don’t want to concede that no 
designation was made, obviously it was assumed in the 243(h) 
proceeding that Italy was to be the place of deportation. 

The Speciau Inquiry Orricer. Isee. Allright. Am I cor- 
rect, Mr. Bufalino. in understanding that you have declined 
to name any country as the place of deportation in the event 
an order of deportation does ultimately come out of this 
proceeding? 

Mr. WasserMAN. He declined in the prior proceeding. I 
think we will consider this and before the proceeding is over 
we may designate. 

The Specray Inquiry Orricer. All right. Let us immedi- 
ately approach that problem. 

By Speciau INquiry OFFICER: 

Q. What country do you 

Mr. WasserMan. Would you mind deferring this so that I 
can discuss it with him and we will designate in this proceeding 
at an early point. 

The Speciat Inquiry Orricer. All right. 

Mr. WaSsERMAN. As a matter of fact, I am willing to state 
for the record that at the next hearing we will make such a 
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designation or, if you want me to do it in writing, I will do it 
before the next hearing. 

The SpecraL Inquiry Orricer. Well, as I see the remand, 
gentlemen, it limits the extent of this proceeding to three mat- 
ters: 243(a), 243(h) and 249. It would seem to me that we 
must dispose of 243(a) before we can go to 243(h). 

Mr. WASSERMAN. All right. I just have one qualification, 
and that is I do feel that I should be permitted, and I intend 
to exercise this right subject to any ruling you may make, I 
intend to make an application for suspension. You may be 
aware of the fact that since the last proceeding the law was 
amended on suspension. 

The SpectaL Inquiry Orricer. Yes, but the amendment was 
prior to the stipulation. 

Mr. WassERMAN. That may well be, but I still think he is 
entitled to exercise his right to apply for suspension. You 
make whatever ruling you feel is appropriate. I do intend 
to offer an application for suspension. 

The SpectaL Inquiry OrFicer. I will rule on it when you 
offer it in evidence. 

Mr. WasseRMAN. Now I have one other preliminary matter 
that I would like to take up, if I may. 

The SpectaL Inquiry OFFICER. Yes, surely. 

Mr. WASSERMAN. You may or may not be aware of the fact 
that I did write a letter to the Attorney General asking him to 
appoint an outside attorney to conduct this proceeding, and I 
did receive a reply denying that request. To preserve my 
rights. I do want to make a formal motion requesting again that 
an outside attorney be appointed and that no special inquiry 
officer in the Service conduct this proceeding, and I will give 
you the correspondence between myself and the Attorney Gen- 
eral so that the record may be complete on this. 

The Spectat Inquiry Orricer. Mr, Schiano, you have seen 
counsel's offerings? 

Mr. Scu1ano. Yes. 

The Speciau Inquiry Orricer. And I take it 

Mr. ScH1aNno. There is no technical objection to that as far 
as any foundation. I just don’t feel the motion is applicable to 
the proceedings. Any special inquiry officer, of necessity, by 
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law is an appointee of the Attorney General. Even if coun- 
sel’s request were acceded to, it would have to be someone who 
was appointed by the Attorney General. Nor do we feel there 
is any disqualifying question in the presence of the present spe- 
cial inquiry officer. I don't know if counsel intends to follow 
it up with a motion and affidavit of prejudice as to the present 
special inquiry officer. 

Mr. WasserMAN, I think the present special inquiry officer 
is bound by the ruling of the Attorney General here and | 
don't think we need to follow it up any further. I merely want 
the record to be complete on it to show the correspondence. 
I renew my motion for whatever it is worth at this particular 
point. 

The Srecta, Inquiry Orricer. I advise you and I am sure 
that you must be aware that I have been directed to appear 
here to day to conduct this hearing. I have no authority to 
appoint anyone other than myself. 

Mr. WasserMan. I realize that. 

The Specrat Inquiry OFrFicer. As you properly point out, 
the Attorney General has ruled on this issue and I am, I believe, 
bound by that determination. I will for the record receive 
the three offerings that you make, being your letter to the 
Attorney General of the United States. dated December 17, 
1963; the reply to you of the Acting Attorney General, dated 
January 27, 1964; and your undated motion which I will con- 
sider as dated today, requesting that I disqualify myself, which 
Therewith deny. This will be all Exhibit 93, being three pages. 

Mr. Scuiano. May I understand one thing. In denying 
counsel’s motion on the issue of prejudgment, you are in 
effect... 

The Speciau INquiry Orricer. There is no contention in the 
motion of prejudgment. This is merely a statement or request 
that I disqualify myself without any reason. 

Mr. Scurano. So there is no motion then on prejudgment 
so far as the special inquiry officer is concerned? 

Mr. WasserMan. Well, there is a contention that this has 
been prejudged by the Department by reason of the Attorney 
General’s prior announcements and statements with reference 
to this case. 
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Mr. Scu1ano. What IJ am getting out, we are now concerned 
with the ability of the special inquiry officer as a judicial person 
to fairly and independently determine the issues in this case. 
Is there a motion for prejudgment as to that? 

The Specrat Inquiry Orricer to Mr. Wasserman. In other 
words, are you specifically raising the issue of prejudgment 
against me as differentiated from the Board of Immigration 
Appeals and the Attorney General? 

Mr. Wasserman. Yes, J am. I think the whole issue is 
raised by reason of the fact that you are under the Attorney 
General and you are subject to his will. 

The SpecraL Inquiry Orricer. Let me state in order that 
the record may be clear in denying your motion to disqualify 
myself I state that I have not in any way prejudged this matter, 
that. my sole knowledge of it stems from my reading of the 
record beginning the latter part of this past week. that I have 
never discussed this particular case, that is the case of Russell 
Bufalino, with anyone in the Immigration and Naturalization 
Service or in the Department of Justice to any extent whatso- 
ever. My sole conversations have been before you, Mr. 
Wasserman. and you, Mr. Schiano, this morning. I have never 
been advised or instructed in any way whatsoever with respect 
to this matter other than to appear here today to conduct the 
hearing. I might state for the record that I was not advised 
of the name of the cause and did not know of the matter until 
purely by chance I obtained the information as a result of a 
telephone call which you, Mr. Wasserman, made to my colleague 
in Newark, during the course of which I believe you mentioned 
the fact that you were. as I get it in hearsay, going to appear 
here in Philadelphia. When I discussed with my colleague, Mr. 
Maltin. another special inquiry officer. our work calendar for 
the month of March and the fact that I was coming here, he 
told me he had already been advised by you that a matter was 
to be heard here and that you were appearing. That's how 
I knew you were coming in the case. 

Mr. WasseRMAN. Let me add to that. I did not know that 
you were personally assigned to the case at that time. I did 
mention to Mr. Maltin that I was coming on this case on a 
particular date and he concluded from the fact that you were 
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coming here that it was you who were assigned. So that the 
record may be complete on that, have you any objection to stat- 
ing for the record who it was that assigned you to this case? 

The Specia, Inquiry Orricer. The special inquiry officer 
for the Southeast Region, Mr. Samuel Dorfman, advised me of 
it while I was on duty at the New Orleans office of the Immi- 
gration and Naturalization Service in the Southeast Region. 

Mr. Scxano. So that the record will not be barren as to why 
& special inquiry officer from another district was assigned to 
this case, I believe Mr. Schrull, who is the regularly assigned 
special inquiry officer for this district had heard the 243(h) and 
under the old regulations might have had available to him parts 
of the administrative file and it was felt that he should dis- 
qualify himself. In fact. in conversation with Mr. Wasserman 
on Friday I think he was preparing a motion to disqualify 
Mr. Schrull on that basis. 

Mr. WasseRMAN. That is correct. 

The Specran Inquiry Orricer. I might say separate and 
apart from the fact that while my home base, if you will. of 
operations is the Newark office, I do normally sit in the South- 
east Region in the various offices, including Philadelphia from 
time to time so that is not an unusual place of assignment for 
me. To return to the issue of prejudgment. as I say. I have 
never discussed the matter with anyone heretofore. I have not, 
I tell both of you, been influenced in any way as to what my 
course of action or ultimate determination will be in the cause. 
J have noted from the stipulation that there has been raised 
the issue of prejudgment, and I tell both of you that I again say 
I have not in any way been directed, influenced. or have I pre- 
judged the cause. 

Mr. WaSsERMAN. All right. I would like the record to be 
clear on what my objection is and what my motion is. I am 
concerned with the fact that there will be issues presented here 
which involve matters concerning which the Attorney General 
has made specific findings and the Attorney General has made 
specific statements, and I feel that it is rather difficult for 
@ special inquiry officer, who is subject to the control and 
direction of the Attorney General, to go contrary to these public 
announcements and findings and declarations of the Attorney 
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General, and it is for that reason that I felt that a special in- 
quiry officer should be designated outside of the Department 
of Justice. as has been done in some previous cases. 

The Specrau Inquiry Orricer. Let me be clear in saying that 
while there is certain administrative control over me by the 
Attorney General, there is no control or direction in my deci- 
sion making powers or processes. I have never in any cause 
in all the years that I have sat received any instruction from 
the Attorney General or from any of his delegates or subordi- 
nates as to the determination that Iam to inake. 

Mr. Wasserman. I understand that, but I am concerned 
with whether or not a special inquiry officer who is subject to 
the administrative control of superiors in the Department of 
Justice will feel free to make findings which may be contrary 
to public announcements of the Attorney General. 

The SpeciaL Inquiry OFFicer. I will feel free to make what- 
ever determination my good conscience tells me is appropriate 
in the cause. Anything further on that issue. counsel? 

Mr. WasserMan. No, nothing further. 

The Specrau Inquiry Orricer. Mr. Schiano? 

Mr. Scutano. Nothing. 

The SpectaL INquiry OFFIcer. All right. let us go to the sub- 
stance of the case. You tell me. I believe, that you have a 
certain stipulation that you desire to present. 

Mr. Wasserman. Yes. I think the first item concerns the 
249 application and the prior proceedings and documents in 
connection with that application. We are willing to stipulate 
that these documents be received and considered by you. 

The SpeciaL Inquiry Orricer. So stipulated, Mr. Schiano? 

Mr. Scu1ano. Yes. I might add that during the 249 con- 
sideration the deportation record was stipulated. This is the 
converse of the proposition. That is the reason why it is 
barren of any real testimony. 
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WaSSERMAN & CARLINER, 
CouNSELORS aT Law, 
Washington 4, D.C., December 17, 1963. 


Honorable Rosert F. KENNeEpy, 
Attorney General of the United States, 
Department of Justice, 

Washington 25, D.C. 

Re: Russell Bufalino, Al0 607 337 

Dear Mx. KENNeEpy: Pursuant to an order of the Board of 
Immigration Appeals dated November 15, 1963. the above 
matter has been remanded to the Immigration and Naturali- 
zation Service for further proceedings in conformity with the 
order of the United States District Court for the District of 
Columbia entered on October 31, 1963. 

One of the issued raised in this case is that of prejudgment 
by reason of the public statements made by you, both before 
and after you became Attorney General of the United States. 
These statements indicate a definite view with regard to the 
activities of Mr. Bufalino. 

As Mr. Bufalino’s attorney, I request that you appoint an 
attorney outside of the Department of Justice and the Immi- 
gration and Naturalization Service to act as special inquiry 
officer in this case so that Mr. Bufalino may be accorded a 
fair and impartial hearing in the further proceedings which 
have been ordered herein. 

Very truly yours, 
Jack WASSERMAN. 


Mr. Jack WASSERMAN, 
Wasserman & Carliner, Counselors at Law, Warner Building, 
Washington 4, D.C. 


Dear Mr. WaSSERMAN: Reference is made to your recent 
letter requesting the appointment of an attorney outside the 
Department of Justice to act as a Special Inquiry Officer in the 
case of Russell Bufalino. 

The provisions of the Immigration and Nationality Act and 
the regulations issued thereunder provide numerous, specific 
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safeguards to guarantee a fair and impartial hearing to all 
persons under deportation proceedings. I have every con- 
fidence in the abilities and integrity of the group of Special 
Inquiry Officers of the Immigration and Naturalization Service, 
26 in number, members of the Bar of a state, with long ex- 
perience and wide knowledge of the immigration law and its 
interpretations. Their independence of judgment is a fact in 
which the Departinent takes great pride and I cannot accede 
to your request for the appointment of an attorney outside this 
group to preside at the hearing on Mr. Bufalino. 
Sincerely. 
Nicuouas DEB. KaTzENBACH, 
Acting Attorney General. 


Excerpt From Transcript of Proceedings Before Special 
Inquiry Officer 


The Speciay INquiry Orricer. Exhibit 105. [confess I have 
not heretofore read this book. I will read it. 

Mr. Wasserman. I am willing to offer in evidence a photo- 
static copy of the testimony of Mrs. Del Russo, taken in the 


Parisi case, where she was cross-examined. May the record 
show that this particular photostat—the source of information 
is Mr. Schiano. 

Mr. Scuiano. That is correct. I furnished that for the con- 
venience of counsel in the hope that it will make unnessary the 
appearance of Mrs. Del Russo. 

The Speciau INquiRY OFFIceR. This goes to the issue of Ital- 
ian law, and thus the application under Section 243(h)? 

Mr. WassERMAN. That is correct. 

Mr. Scuiano. That is correct. 

The Specrat Inquiry Orricer. Exhibit 106 by stipulation 
between counsel, being transcript of testimony given by Dr. 
Del Russo, being pages R-309 to R-342 in another cause. 

Mr. WasserRMAN. I would like to submit a motion in the 
nature of interrogatories propounded by the respondent to be 
answered by the Attorney General, the Commissioner of Imn- 
migration or such officials of the Service who have knowledge of 
the matters stated therein. 

Mr. Scutano. Is this on the issue of prejudgment? 
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Mr. Wasserman. This is on the issue of prejudgment. 

Mr. Scutano. Then I think it takes the same posture as 
most of the subpoenas for the information. 

Mr. Wasserman. This goes to prejudgment. 

Mr. Scu1ano. I think the same interrogatory was prepared 
in the Section 243(h) proceeding that was stipulated in the 
record? 

Mr. Wasserman. They have been modified as to two or 
three questions. Most of the questions are the same—down 
to 12 or 13, I think. 

Mr. Scurano. Mr. Inquiry Officer, again I repeat the state- 
ment I made at the first hearing. It’s what you, as a judicial 
person, are aware of and its effect upon you that counts in this 
case as far as prejudgment is concerned, and there is no need 
for me to write any lengthy memorandum of law as to that 
issue. I do not believe the interrogatories are proper as to the 
issue of prejudgment, if that is the purpose intended. 

Mr. Wasserman. May they be marked? 

The Speciat Inquiry Orricer to Mr. Schiano. I take it you 
have no objection to the interrogatories themselves being an 
exhibit? 

Mr. Scutano. No objection at all. 

The Specrau INquiry Orricer. Exhibit 107. I am not indi- 
cating any determination on the request at this time, Mr. 
Wasserman. Let me say preliminarily that I completely agree 
with the statement Mr. Schiano has made, and I think I clearly 
indicated it on numberous occasions during the course of this 
proceeding. I am, however. concerned with this additional 
factor—whether Judge Wright's determination in the Court of 
Appeals for the District of Columbia and the remand by the 
Court of Appeals for the District of Columbia. on the issue of 
prejudgment, may require something akin to this. I desire to 
reread the decision by Judge Wright before reaching a deter- 
mination in the matter. 

Mr. Scu1ano. I think that you ought to—well, naturally 
you are restricted to that, but I recall reading some of the briefs 
both by counsel and the Government on that, where the point 
was made that the issue of prejudgment must be raised before 
the administrative tribunal and not necessarily proven by the 


statements of the Attorney General. There are many cases on 
that. I think that was one of the motivating factors for the 
remand. 

The Speciau Inquiry Orricer, I am not going to the ques- 
tion of proof. I am going to the question of whether Mr. Was- 
serman should or should not be precluded from attempting to 
prove. The Court of Appeals, of course, in Judge Wright's 
decision remanded to accord Mr. Bufalino, through counsel, an 
opportunity to attempt to prove his claim of prejudgment. 

Mr, Scuiano. At that juncture in the District Court per- 
haps it may have been proper. I ain not acceding to it neces- 
sarily to bring in some high official as to whether or not there 
was any overriding or instruction to those making the deter- 
minations, and it may have been proper there, but as to the 
decision here, as to the decision to be rendered here, only Mr. 
Taffet. as the judicial person, can state whether any statements 
made by the Attorney General at any time had any effect upon 
him. Assuming that counsel receives such response as he may 
desire, you are still faced with that overriding problem. 

The Specia Inquiry Orricer. I agree with you there, but 
again I say before I foreclose the issue completely I want to 
make sure that the Court of Appeals hasn't directed me to do 
other than what I believe I shall do. 

Mr. ScH1aNo. Then you would have to make the determina- 
tion whether, finding this out. you are no longer able to sit and 
render 2 fair and impartial decision. You are to pass judg- 
ment upon yourself if this theory were to be correct. 

The Speciau Inquiry Orricer. I agree with you, but again 
I say before I determine the matter I am going to reread the 
Court of Appeal’s determination and the remands and stipu- 
lations. 

I haven't ruled upon it. 

Mr. WasserMan. I have no objection to you taking this mat- 
ter under advisement. 

Mr. ScyAno. I take it you are not asking for any memoran- 
dums” 

The SpecraL Inquiry OrFicer. No, not at all. 

Recess for lunch. 

Hearing resumed. 
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The Specian Inquiry Orricer. Gentlemen, before we pro- 
ceed may I state that I have again reread the opinion of Judge 
Wright in the Court of Appeals for the District of Columbia, 
the case of Bufalino against Kennedy, 322 Fed. 2d 1016, de- 
cided June 6, 1963; the order of the United States Court of 
Appeals, which Mr. Wasserman has given to me today and 
which we agreed would be part of the record; the order of the 
United States District Court for the District of Columbia by 
Judge Tamn, dated October 31, 1963; the stipulation entered 
into between Mr. Wasserman and Gil Zimmerman for the 
United States Attorney, dated September 26, 1963, and the 
remand order of the Board of Immigration Appeals of Novem- 
ber 15, 1963. It is my considered opinion that the request for 
interrogatories of the Attorney General of the United States 
and the Commissioner of Immigration and Naturalization 
should be and will be denied. I am sure that both of the gentle- 
men desire and would expect that I perform my duties in ac- 
cordance with my oath of office, but irrespective of that and 
with all due deference to them, I intend to do exactly that. 
I have not, as I have indicated, prejudged the cause. I will 
decide the matter on the evidence adduced, and, if on the evi- 
dence and solely on the evidence, Mr. Bufalino establishes eligi- 
bility and worthiness for either of the applications for discre- 
tionary relief, they will be granted. If he fails to establish 
eligibility or worthiness, they will be denied, but the determina- 
tion will be on the record. I cannot, of course, determine what 
anyone after me will do in the cause if there is an appeal either 
by the Government or the respondent. but adverting to the 
stipulation itself, paragraph 2(a) refers to the possibility of 
a claim of prejudgment being advanced in this cause to me, 
and it states that such claim shall concern itself with the ca- 
pacity of the Special Inquiry Officer to exercise impartially, 
without prejudgment or other disqualification. the powers 
which I have. That is what I propose to do. I have already 
denied Mr. Wasserman’s application that I disqualify myself, 
and I will sit on the cause and enter judgment in accordance 
with my best judgment and conscience. As I say, the applica- 
tion is denied. Now, Mr. Wasserman, do you have any other 
witnesses that you desire to produce at this time today? 
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Mr. Wasserman. No other witnesses. 

The Specrau Inquiry Orricer. Other than the respondent? 

Mr. WasserMAN. That is correct. 

The Specrau Inquiry Orricer. For the benefit of both coun- 
sel, unless you have some strong position to the contrary, I will 
consider the two applications for discretionary relief, namely, 
the application for registry and the application for suspension 
of deportation, together. Obviously all of the evidence will be 
considered with respect to all of the matters, but I will thus 
at this point review the application for suspension of deporta- 
tion, Exhibit 97, with your client, Mr. Wasserman, and I will 
then permit you to continue with the examination in what- 
ever manner you desire. 

Mr. Wasserman. I would just like to suggest if I might ask 
the witness one or two questions with regard to Exhibit 100. 

The SpectaL Inquiry Orricer. The financial statement? 


United States Department of Justice, Immigration and 
Naturalization Service 


In THE Marrer or Russety Buratrno A 10 607 337 1N 
DEPORTATION PROCEEDINGS 


INTERROGATORIES PROPOUNDED BY RUSSELL BUFALINO 


Comes now Russell Bufalino herein and requests that the 
following interrogatories be answered by the Attorney General, 
the Commissioner of the Immigration and Naturalization 
Service and/or such officials of said service who have knowl- 
edge of the matters herein: 

1. In 1957 or thereafter was Russell Bufalino placed within 
the Attorney General's deportation program aimed at 
racketeers? 

2. Has Russell Bufalino remained ever since within the At- 
torney General's program? 

3. When was the program first formulated? 

4. When was Russell Bufalino placed on the racketeer list? 

5. Has the Immigration Service or the Department of Jus- 
tice, directly or indirectly, through the State Department or 
otherwise, advised the Italian Government: 


217-080—66——4 
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(a) That it considers Russell Bufalino a racketeer? 

(b) That it considers Russell Bufalino an undesirable 
criminal alien? 

(ec) Ifsuch advice or any part thereof was commmuni- 
cated to the Italian Government in writing, set forth 
the full text of such communication. 

6. (a) On December 17, 1957, did the Department of Jus- 
tice issue a press release stating, with respect to Russell 
Bufalino, that: 

“His arrest is one of the first results of an intensified 
campaign for vigorous enforcement of federal laws 
against racketeers.” 

(b) On September 2, 1958, did the Department of Justice 
announce in a press release that: 

“Bufalino was a member of the crime convention held 
at Apalachin, New York, on November 14, 1957."? 

7. Did the Department of Justice have a “drive against aliens 
and naturalized citizens who took part in the crime convention” 
at Apalachin, as announced in a press release on Carlo Gambino 
on August 6, 1958? 

8. On May 5, 1958, did Attorney General Rogers state to the 
Advertising Council, Inc., at Washington, D.C.” 

“We will give top priority to 100 top racketeers in the 
United States. * * * The list of names will not be 
made public for two reasons. In the first place. it would 
tip our hand and make the investigation work more diffi- 
cult. In the second place, such publication of the names 
might be attacked as prejudicial in the event of trial. 
After there have been convictions or deportations we will 
announce the names and will replenish the list with 
others who are deserving.” 

9. (a) Did the Department of Justice publicly charge that. 
Bufalino is a racketeer or one of the racketeers it desires to 
deport? 

(b) Did the Department of Justice publicly state on October 
23. 1960, that the conviction of those who attended the Apala- 
chin meeting in 1957 was “a telling blow against organized 
crime?” 

(c) Have the charges noted above been brought to the atten- 
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tion of officials in the Iminigration Service and of the Italian 
Government? 

10. Have instructions been issued by the Commissioner or 
his assistants in Washington as to the manner of treating the 
Bufalino case with regard: 

(a) To expediting procedures? 
(b) The manner and means by which deportation is 
to be effectuated to Italy? 

11. Has the Bufalino case been treated by the Immigration 
Service as a routine case or has it been treated differently? 

12. Has the Attorney General indicated to his subordinates 
his personal interest in the Bufalino case and his desire that 
special steps be taken to effectuate his deportation? 

13. Did the Commissioner of Immigration advise Senator 
Eastland on June 2, 1960, that Russell Bufalino: 

“Entered United States 7914. Attended Apalachin 
‘Crime Convention’. Prominent in labor racketeering 
circles Eastern Pennsylvania.”? 

14. Did the Attorney General of the United States advise 
the McClellan Committee that he believed that there was an 
organization known as “Cosa Nostra” and that the meeting at 
Apalachin was a crime convention? 

15. Did the Attorney General of the United States. as coun- 
sel for the McClellan Committee, prepare and approve a re- 
port stating that Russell Bufalino was a notorious member of 
the underworld and did he not accuse him of other improper 
activities? 

16, Does the Attorney General of the United States intend 
and require his subordinates to be guided by his public 
pronouncements? 

17, Did U. E. Baughman, Chief of the United States Secret 
Service in 196], state that in his opinion there was no Mafia 
organization in the United States? 

18. Has the Immigration Service or any of its agents advised 
newspapermen, orally or in writing, that Bufalino is a racket- 
eer or a member of the Mafia? 

19. Has the Department of Justice or any of its agencies 
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transmitted the names of the subject herein for listing to 
Interpol? 


JACK WASSERMAN, 
Davip CaRLINER, 
902 Warner Building, Washington, D.C. 
Attorneys for Russell Bufalino. 


Excerpt From Decision of Special Inquiry Officer 


Al0 607 337 
the cause for further proceedings consistent with the District 
Court’s order and the stipulation. 

This was the posture of the cuase as it was reopened before 
me on March 2, 1964. The proceedings, however, pursuant to 
further stipulations between respondent's counsel and the Trial 
Attorney for the Service, have been enlarged to permit the 
respondent to file applications for suspension of deportation 
and voluntary departure in lieu of deportation, under Section 
244 of the Immigration and Nationality Act, as amended (8 
U.S.C, 1254, as amended), and for change of status to that of 
a lawful resident alien, under Section 245 of the Immigration 
and Nationality Act, as amended (8 U.S.C. 1255, as amended), 
and to require a determination on each of the applications. 

At the outset of the reopened proceedings, on March 2, 1964. 
respondent's counsel moved for my disqualification and for the 
appointment of an attorney outside the Department of Justice 
to conduct this hearing. The motion was denied. A similar 
request for the appointment of an outside attorney had pre- 
viously been denied by the Acting Attorney General of the 
United States on January 27, 1964. Both applications were 
premised upon respondent's contention that the ultimate deter- 
mination in this cause had been prejudged., as indicated by the 
public statements made by the Attorney General with respect 
to the respondent and his activities. I herewith restaty, un- 
equivocally and without hesitation, that I have received no 
advice, instructions, or directions whatsoever in this cause from 
anyone (other than the mere assignment to preside) ; that the 
interim determinations and rulings and this decision were prem- 
ised solely upon my understanding and knowledge of the 
applicable laws and regulations and my honest and sincere 
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evaluation of the evidence adduced, including my appraisal of 
the credibility of the respondent and witnesses; that I have 
not been influenced to any degree by allegations (made essen- 
tially by respondent’s counsel) that information dehors the 
record exists; and that this cause was not in any way prejudged 
by me." 

An additional preliminary observation is in order. I em- 
phasize that the United States Court of Appeals for the Third 
Circuit in its opinion and order of April 1, 1960 determined, 
adverse to the respondent, that he was deportable on all three 
of the charges urged against him in the administrative deporta- 
tion proceedings. The Supreme Court denied certiorari. These 
findings and conclusions were and are a final judgment. It is 
res judicata; it is the law of the case. This is so for. 


“When an administrative agency exercises power of 
a quasijudicial or adjudicatory nature and its order has 
been affirmed by the final judgment of a reviewing court, 
the rights and liabilities necessarily determined by the 
judgment of affrmance becomes res judicata. 

«* * * it is settled that a judgment of a court of 
competent jurisdiction, once final. is binding under the 
rules of res judicata even though it was based upon a 
patently erroneous view of the law. A fortiori, if all 
that appears is that there has been a subsequent change 
in the law.” In re Federal Water and Gas Corporation, 
188 F. 2d 100, 104-5 (3 Cir. 1951); See Flota Mercante 
Grancolombiana v. Federal Maritime Commission, 302 
F. 2d 887, 894 (DC Cir. 1962). 


United States Department of Justice, Board of Immigration 
Appeals 


September 30, 1965. 
File: A-10607337—Philadelphia 
In re: Russell Bufalino or Rosario Alfred Bufalino or Russell 


2No evidence was offered or ndduced to indicate prejudgment by me. I 
am not the proper forum to hear or adjudicate the prospective determina- 
tions of higher ndministrative authority (Board of Immigration Appeals 
and/or the Attorney General). [9m confident that they will perform 
their duties pursuant to law. 
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Alfred Bufalino or Alfred Rosario Bufalino 

In deportation proceedings. 

Appeal. 

Oral argument: June 21, 1965: 

On behalf of respondent: Jack Wasserman, Esquire, Wasser- 
man & Carliner, Warner Building, Washington 4, D.C. (Brief 
filed). 

On behalf of IN Service: Irving A. Appleman, Esq. Also: 
Vincent A. Schiano, Trial Attorney (Brief filed). 

Charges: 

Order: Sec. 241(a)(2), I&N Act (8 USC 1251(a)(2))—En- 
tered without inspection. See. 241(a)(5), IN Act (8 USC 
1251(a)(5))—Failed to furnish address and other information 
required by Sec. 265 and has not established failure was rea- 
sonably excusable or was not wilful. 

Lodged: See. 241(a)(1), IGN Act (8 USC 1251(a)(1))— 
Excludable at entry—not in possession of valid visa or other 
valid entry document. 

Application: Status as a permanent resident under Sections 
245 and 249 of the Act. as amended (8 USC 1255 and 1259. 
as amended) ; suspension of deportation under Section 244(a) 
of the Act, as amended (8 USC 1254(a), as amended): volun- 
tary departure under Section 244 of the Act (8 USC 1254(e)): 
withholding of deportation to Italy under Section 243(h) of 
the Act (8 USC 1253(h)). 

The case comes forward on appeal from the order of the 
special inquiry officer dated March 17, 1965. denying the re- 
spondent’s various applications for discretionary relief. order- 
ing respondent deported on the charges contained in the Order 
to Show Cause and on the lodged charge to Brazil, in the alter- 
native, to Italy, and further ordering that the respondent's 
application for withholding of deportation to Italy under Sec- 
tion 243(h) of the Immigration and Nationality Act be denied. 

The order of the special inquiry officer sets forth the prior 
action in the case. The respondent is a native and citizen of 
Italy, 61 years old, male, married. The proceedings were insti- 
tuted on December 16, 1957 by the issuance and service of an 
Order to Show Cause which charged the respondent with being 
deportable on the two grounds set forth in the caption. The 
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second charge was amended by being restricted to allege the 
respondent's failure to furnish notification of his address to 
the Attorney General only during the years 1956 and 1957. A 
third charge was lodged that the respondent was deportable 
under the provisions of Section 241(a)(1) of the Tmmiegration 
and Nationality Act (8 USC 1251(a)(1)) as one who was 
excludable at time of entry into the United States at New York. 
New York, on May 5, 1956 because he was then an alien immi- 
grant who entered by claiming to be a citizen of the United 
States and was not in possession of an unexpired immigrant 
visa or valid entry document. 

The respondent through counsel admitted the charge of entry 
without inspection and the lodged charge of entry without 
proper documentation. The second charge under Section 
241(a)(5) was disputed. After hearing. the then presiding 
special inquiry officer entered a decision on April 2. 1958. find- 
ing respondent deportable on all three charges. Applications 
for discretionary relief from deportation were denied and depor- 
tation was directed. On appeal. this Board initially remanded 
the cause for further hearing. Then, upon motion for recon- 
sideration, it certified the case to the Attorney General. who. in 
turn, directed that a decision be entered by the Board on the 
merits and on September 2, 1958. this Board dismissed the re- 
spondent’s appeal. 

A petition for review of the order of deportation and denial 
of the applications for discretionary relief. filed in the United 
States District Court for the Eastern District of Pennsylvania. 
was dismissed on April 8, 1959. This grant of summary judg- 
ment by the District Court was affirmed on April 1, 1960 by 
the United States Court of Appeals for the Third Circuit 
(Bufalino v. Holland, 277 F. 2d 270) and certiorari was denied 
(364 U.S. 863 (1960) ). 

Administratively, and not as part of the deportation pro- 
ceedings, the respondent then sought the creation of a record 
of lawful admission for permanent residence, pursuant to the 
provisions of Section 249 of the Immigration and Nationality 
Act (8 USC 1259), and alternatively, withholding of depor- 
tation to Italy, the country directed by the District Director 
pursuant to the provisions of Section 243(h) of the Immigra- 
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tion and Nationality Act (S USC 1253(h)). The determina- 
tion on each of the applications was adverse to the respondent 
who then sought judicial review in the United States District 
Court for the District of Columbia. Summary judgment was 
entered against the respondent on June 7, 1962. The respond- 
ent appealed and the appellate court, on June 6, 1963. reversed 
(Bufalino v. Kennedy, 322 F. 2d 1016 (DC Cir.) ) and directed 
that the cause be returned to the District Court for a trial upon 
the limited issue of the respondent's contention that there 
had been adverse prejudgment of his applications by the Immi- 
gration and Naturalization Service. 

Subject to the approval of the United States Court of Ap- 
peals for the District of Columbia Circuit, respondent's counsel 
and the United States Attorney on September 26, 1963 stipu- 
lated that the cause be remanded through the District Court 
to the Immigration and Nauralization Service with directions 
to reopen the administrative deportation proceedings. The 
stipulation specifically limited the scope of the further proceed- 
ings to a redetermination of the previous adininistratively de- 
nied applications of the respondent for withholding of depor- 
tation and for creation of a record of lawful admission for 
permanent residence and to a determination of the country of 
deportation in accordance with Section 243(a) of the Immi- 
gration and Nationality Act (8 USC 1253(a)). Leave was 
also granted in the stipulation for the respondent to raise. 
promptly both before the special inquiry officer and the Board 
of Immigration Appeals, the claim of prejudgment which he 
had asserted during the litigation. After approval of this stip- 
ulation by the United States Court of Appeals for the District 
of Columbia Circuit on October 14, 1963, the District Court, 
in turn, on October 31, 1963. remanded the cause to the Immi- 
gration and Naturalization Service. The Board of Immigra- 
tion Appeals then. on November 15, 1963, administratively 
remanded the cause for further proceedings consistent with the 
District Court's order and the stipulation. Pursuant to further 
stipulations between counsel and the trial attorney for the 
Service, the proceedings were enlarged to permit the respond- 
ent to file applications for suspension of deportation and volun- 
tary departure in lieu of deportation under Section 244 of the 
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Immigration and Nationality Act, as amended (8 USC 1254. 
as amended), and for change of status to that of a lawful resi- 
dent alien under Section 245 of the Immigration and National- 
ity Act, as amended (8 USC 1255, as amended), and to require 
a determination on each of the applications. 

At the outset of the reopened proceedings on March 2, 1964, 
respondent's counsel moved for disqualification of the special 
inquiry officer and for the appointment of an attorney outside 
the Department of Justice to conduct this hearing. The mo- 
tion was denied. A similar motion had been denied by the 
Acting Attorney General on January 27, 1964. The applica- 
tions were bottomed upon respondent's contention that the 
ultimate determination in this cause had been prejudged. as 
indicated by public statements made by the Attorney General 
with respect to the respondent and his activities. The special 
inquiry officer stated unequivocally and without hesitation, 
that he has received no advice, instructions, or directions what- 
soever in this cause from anyone (other than the mere assign- 
ment to preside); that the interim determinations and rulings 
and this decision were premised solely upon his understanding 
and knowledge of the applicable laws and regulations and his 
honest and sincere evaluation of the evidence adduced. inelud- 
ing his appraisal of the credibility of the respondent and wit- 
nesses: that he has not been influenced to any degree by alle- 
gations (made essentially by respondent's counsel) that infor- 
mation outside the record exists; and this cause was hot in 
any way prejudged by him. 

In the order remanding the case on the issue of prejudgment 
(Bufalino v. Kennedy, 322 F. 2d 1016 (DC Cir.)) the court 
relied on the case of Accardi v. Shaughnessy, 347 U.S. 260 to 
hold that the word “diseretion” means that the recipient of 
the Attorney General's authority must exercise his authority 
according to his understanding and conscience. The Circuit 
Court also cited the case of Shaughnessy v. Accardi, 349 US. 
280. This case held that the record fully supported the District 
Court’s conclusion that the Board’s decision represented the 
free undictated decision of each member and that there was no 
proof of prejudgment. Similarly, we come to the conclusion 
that the special inquiry officer's statement of lack of preju- 
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dice or prejudgment effectively meets respondent’s claim of 
prejudgment. We note that counsel has not charged the Board 
with prejudgment.* 

The special inquiry officer found that respondent was de- 
portable on all three charges urged against him in the admin- 
istrative deportation proceedings relying upon Bufalino v. 
Holland, 277 F. 2d 270 (8rd Cir., 1960) certiorari denied 364 
U.S. 863, 5 L. ed 2d 85 (1960). He also quoted the Court of 
Appeals for the District of Columbia Circuit which ruled that 
the validity of that deportation order can no longer be chal- 
lenged. Bufalino v. Kennedy, 322 F. 2d 1016 (1963), although 
that court did remand the case for a hearing on the issue of 
prejudgment. The special inquiry officer concluded that de- 
portability of the respondent was established as a matter of 
law and refused to permit an attack upon the validity of the 
deportation order based upon the ruling of the Supreme Court 
in Rosenberg v. Fleuti, 374 U.S. 449. Parenthetically, the 
Fleuti doctrine is inapplicable in the case of a lawful permanent 
resident, who, following a brief, casual visit abroad. reentered 
the United States upon a false claim of citizenship thereby 
avoiding inspection as an alien. In such a case an entry has 
been made within the meaning of Section 101(a)(13) of the 
Immigration and Nationality Act upon which a ground of 
deportation might be predicated.* 

The respondent has submitted formal applications for the 
creation of a record of admission for permanent residence under 
Section 249 of the Immigration and Nationality Act, for sus- 
pension of deportation and for permission to depart volun- 
tarily under Section 244 and for adjustment of status as a law- 
ful resident pursuant to Section 245. We shall deal with these 
applications separately. Section 249 of the Immigration and 
Nationality Act provides that a record of lawful admission for 
permanent residence may. in the discretion of the Attorney 
General and under such regulations as he may prescribe, be 


* See Varcello v, Bonds, 349 U.S. 303. 

* Matter of Falk, Int. Dec. No. 1443. The case of Zimmerman vy, Lehmann, 
399 F.2d 943 (7th Cir., 1965) may be distinguished on the ground that there 
existed a bona fide, although erroneous, assumption on the part of the alien 
that he was a derivative citizen at the time of his reentry from Canada. 
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made in the case of any alien * * * if no such record is otherwise 
available and such alien shall satisfy the Attorney General 
that he is not inadmissible under Section 212(a) insofar as it 
relates to criminals, procurers and other immoral persons, sub- 
versives, violators of the narcotic laws or smugglers of aliens, 
and he establishes that he (a) entered the United States prior 
to June 28, 1940; (b) has had his residence in the United States 
continuously since such entry; (c) is a person of good moral 
character; and (d) is not ineligible to citizenship. 

The respondent originally entered the United States in De- 
cember 1903 and apparently left in 1904. reentering in Janu- 
ary of 1906 and leaving again in 1910. He was admitted for 
permanent residence at the port of New York on February 15, 
1914. The evidence establishes that the respondent has had 
residence in the United States since at least 1927. There appear 
to have been brief departures from the United States to Canada 
during the early or mid-1920's, the exact time and number is 
not definitely established. However, all departures were for a 
day or less and they were in connection with the respondent's 
then employment in the Buffalo, New York area. The re- 
spondent also concedes that he made two trips to Cuba— 
in 1951 and in 1956—for a short period of two or three days 
and additionally, preceding the 1956 trip to Cuba, he made a 
four- or five-day vacation trip to Bimini in the West Indies. 
It is clear, as the respondent concedes, that in 1951 and 1956, 
when he returned from the two trips to Cuba and the trip to 
Bimini, he represented himself to be a United States citizen 
and was admitted as such. 

There exists in the respondent's case a record of lawful per- 
manent admission in 1914. Subsequently. he became deport- 
able by virtue of his entry as a United States citizen, thereby 
entering without inspection. The special inquiry officer has 
relied upon Matter of R-. § IEN Dee. 598, to hold that the 
record of his admission is not presently available, since by 
reason of his deportability. his status must be deemed to have 
been changed within the contemplation of Section 101(a) 
(20) of the Immigration and Nationality Act (8 USC 1101(a) 
(20)). However, Matter of R-. Supra. a decision of the As- 
sistant Commissioner, has been overruled by this Board in 
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Matter of M-P-, 9 I&N Dec. 747 (affirmed, Maldonada v. 
Rosenberg, No. 62-1123-K, $.D. Cal. C.D. (December 27, 
1902): Matter of Preciado Castillo. Int. Dec. 1230; see also 
Matter of Edwards, Int. Dec. 1933 which cites these two cases. 
Inasmuch as there exists a record of lawful entry which has not 
been vitiated by the respondent's subsequent deportability, he 
is not eligible for a creation of a record of lawful admission 
pursuant to Section 240 of the Immigration and Nationality 
Act. The issue of good moral character, although irrelevant 
in view of the fact that the respondent has been found ineligi- 
ble for this form of relief, will be discussed later. 

The respondent has applied for suspension of deportation 
pursuant to Section 244(a) of the Immigration and Nationality 
Act (3 USC 1254(a)). On the basis of his long residence in 
the United States—56 of his 61 years, the fact that his wife. 
to whom he has been married for 36 years, is totally dependent 
upon him for support and maintenance, family ties of two sis- 
ters and a brother, the respondent's deportation would result 
in either “extreme hardship” under subsection (1). or “excep- 
tionally and extremely unusual hardship” under subsection (2) 
of Section 244(2). However, the amendment of Section 244(a) 
by the Act of October 24. 1962, 76 Stat. 1247, specifically pro- 
vides in subsection (1) that subsection shall apply where the 
respondent “is deportable under any law of the United States 
except the provisions specified in paragraph (2) of this subsec- 
tion.” Inasmuch as the respondent is deportable under a sec- 
tion included in paragraph (2) under Section 241(a) (5) he 
must meet the requirement of “exceptional and extremely un- 
usual hardship” and must establish that for a continuous period 
of not Jess than ten years immediately following the commis- 
sion of an act, or the assumption of a status. constituting a 
ground for deportation, he must prove that during all of such 
period he has been and is a person of good moral character. 
Thus the holding in Desallernos v. Savoretti, 356 U.S. 269 
(1958) which applied to the Act before its amendment by the 
Act of October 24, 1962 is inapplicable.* 

The respondent must meet the requirement in subsection (2) 


> Krux y. Pederson, C 62-376, No. D. Ohio, E.D. (June 24, 1904) unreported. 
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of Section 244(a) of ten years’ physical presence.’ This ten- 
year period must be continuous immediately following the 
commission of an act constituting a ground of deportation. In 
Matter of B-, Int. Dec. No. 1980, this Board held that the ten- 
year period begins to run from the time an alien first becomes 
deportable. This holding was based upon Fong v. Immigration 
and Naturalization Service, 308 F.2d 191 (9 Cir. 1962), which 
led to the over-ruling of the holding in Matter of V-R-, 9 I&N 
Dec. 340, which held that the ten-year period is determined 
by the date of the last deportable act. Subsequently, the court 
in Patsis v. Immigration and Naturalization Service, 337 F. 
2d 733 (1964) expressly disavowed the holding in the Fong 
case and approved the holding in Matter of V-R-, 9 T&N, Dec. 
347 that the ten-year period runs from the date of the commis- 
sion of the last deportable act.’ In view of the diversity of 
the court holdings we are inclined not to disturb the holding 
of the special inquiry officer that the respondent does not 
possess the required ten years’ residence in the United States 
subsequent to his failure in January 1956 and January 1957 to 
report his address, especially in view of the prior holding in the 
Third Cireuit in Bufalino v. Holland.” Thus he is not eligible 
for suspension of deportation or for voluntary departure. 

The final application for relief from deportation is the re- 
quest for status as a permanent resident under the provisions 
of Section 245 of the Immigration and Nationality Act as 
amended (8 USC 1255, as amended). This section reads in 
pertinent part as follows: 


“Section 245. (a) The status of an alien, other than 
an alien crewman, who was inspected and admitted or 
paroled into the United States may be adjusted by the 
Attorney General. in his discretion and under such reg- 


“Chang Wing Cheung v. Hagerty, 271 F. 2d 908 (1 Cir. 1959) cert den, 
362 U.S, 911, rehearing denied 362 U.S. 987, 

“The court ina prior proceeding in this cause Bufalino v. Holland, 277 BP. 
vd 270 (3rd Cir, 1960) likewise held that the ten-year period of residence 
subsequent to the last deportable act was required and for this reason de- 
nied suspension of deportation and voluntary departure. 

“See also Williams vy. Sahli, 271 F. 2d 228 (6 Cir. 1959) und Arug v. Peder- 
xon, ND. Ohio, E.D. (June 24, 1964) unreported: Matter of Graham, Int. 
Dec, No, 1483. 
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ulations as he may prescribe, to that of an alien law- 
fully admitted for permanent residence if (1) the alien 
makes an application for such adjustment (2) the alien 
is eligible to receive an immigrant visa and is admissible 
to the United States for permanent residence, and (3) 
an immigrant visa is immediately available to him at the 
time his application is approved * * *.” 


The respondent has made an application for such adjustment 
and has been found to be mentally and physically sound, his 
financial responsibility is established and the evidence does not 
bring him within any of the excludable provisions of Section 
212(a) of the Immigration and Nationality Act. He is statu- 
torily eligible to receive a visa and such a visa is immediately 
available to him on the basis of his marriage to his United 
States citizen wife who has filed for a nonquota visa on his be- 
half. However, the existence of good moral character for a 
reasonable period of time must be considered in determining 
whether an applicant for status as a permanant resident under 
the provisions of Section 245 of the Immigration and National- 
ity Act merits the favorable exercise of discretion.’ 

Section 245 specifically requires that an alien applying for 
status as a permanent resident be inspected and admitted into 
the United States. The respondent in the instant case has 
been found deportable as one who obtained entry into the 
United States in April 1956 and in May 1956 on the ground 
that he knowingly, wilfully and falsely claimed to be a United 
States citizen on the occasion of those two entries. thereby en- 
tering without inspection, as heretofore found by the Court 
of Appeals for the Third Circuit in prior proceedings, a deport- 
ability finding that can no longer be challenged. Inasmuch as 
the respondent has not been inspected he is ineligible for status 
as a permanent resident under Section 245 of the Immigration 
and Nationality Act.” We note the case of Tibke v. Immigra- 
tion and Naturalization Service, 335 F. 2d 42 (2d Cir. 1954). 
However, that case involved an alien who first entered the 
United States in 1958 as an immigrant admitted for lawful 
permanent residence and subsequently became deportable upon 


7 Vatter of Francois, Int. Dec, 1263. 
* Matter of S-,91K&N Dee. 599. 
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conviction of two crimes involving moral turpitude under Sec- 
tion 241(a)(4) of the Act, which was waived under Section 
212(g) on the basis of a finding that his exclusion would result 
in extreme hardship to his citizen spouse and that the admission 
of the alien would not be contrary to the national welfare and 
security of the United States. It is to be observed that in 
Tibke, the alien never left the United States after his lawful 
admission for permanent residence in 1958. The court, in find- 
ing Tibke eligible for adjustment under Section 245 of the Im- 
migration and Nationality Act, rejected the argument that he 
was eligible to adjust his status only under the provisions of 
Section 244. We believe that Tibke should be confined to the 
facts and is not applicable to the present case where there have 
been departures and a finding of deportability based upon entry 
without inspection. 

The question of good moral character on the part of the re- 
spondent is common to all of his applications for relief from 
deportation as a matter of eligibility or as a matter of discre- 
tion. The special inquiry officer in the 1958 proceeding was 
convinced that the respondent's testimony in respect to his 
business connections and income knowingly and deliberately 
told less than the truth and that his testimony was contradicted 
time and again by the respondent’s own testimony and other 
evidence of record. This finding was expressly approved by 
the Court of Appeals for the Third Circuit in Bufalino v. Hol- 
land, 277 F. 2d 270 (1960) which held that the respondent's 
testimony regarding his employment for the past five years 
was inaccurate and lacked required ‘honesty and frankness; in- 
stead of a direct. answer to this simple inquiry, the sum total of 
the respondent’s contradictory and confusing testimony al- 
lowed after lengthy cross-examination demonstrated he had 
many other employment associations and income-producing 
connections concerning which his testimony was intentionally 
and purposely vague and uninformative. Having determined 
that the respondent testified falsely in the 1958 proceedings in 
order to avoid deportation, the court found that the special 
inquiry officer was required to find that the respondent was 
not a person of good moral character, in view of the require- 
ment of 8 USC 1101(f)(6) which provides that an alien who 
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testifies falsely to procure benefits under the Immigration and 
Nationality Act is estopped from demonstrating himself to be 
a person of good moral character. 

The special inquiry officer in the present proceedings, finds 
from his demeanor as well as his confusing, contradictory testi- 
mony, that the respondent was deliberately untruthful, that 
the so-called “mistakes” were not innocent, and that he has 
given false testimony in this cause. As the trier of facts, the 
observations of the special inquiry officer regarding the respond- 
ent’s demeanor, attitude and actions while testifying are 
material and relevant to the issue of credibility. The special 
inquiry officer has set out (pp. 28-47) various aspects of con- 
tradictions and discrepancies in the record regarding his mect- 
ings with certain persons who attended a meeting at Appalachin 
and explanations regarding his association with a Mrs. Jane 
Collins. We believe that the cumulative effect of the testi- 
mony, which is full of distortion, half truths, incomplete an- 
swers, misleading responses, evasion, concealment, suppression, 
equivocation and quibbling is such as to cast a serious doubt 
upon its credibility. In a situation where the respondent is an 
applicant for discretionary relief, the Government is entitled 
to the truth and the burden is on the respondent to establish 
that he has been of good moral character for the required 
period. It is not incumbent upon the Attorney General to 
establish that respondent was not a person of good moral 
character.? The special inquiry officer has concluded that the 
respondent, who made false statements in a 1958 proceeding, 
as found by the prior special inquiry officer and the Court of 
Appeals for the Third Circuit, has continued to do so in the 
1964 proceedings before him. Upon this record and based upon 
the opinion of the special inquiry officer, the trier of the facts, 
regarding demeanor, lack of candor and probity, we are not 
disposed to find his evaluation of the testimony incorrect. 
The respondent is ineligible for discretionary relief, including 

“In re Sittler, 197 F. Supp. 278, affirmed Sittler v. United Statcs, 316 F. 
2a 312 (2d Cir. 1963) ; Brownell vy. Cohen, 250 F. 2d 770 (D.C. Cir. 1957); 
Preisler vy. United Stater, 238 F. 2d 238 (2d Cir. 1956) cert. den. 352 U.S. 
990 (1957) : Chaunt v. United Statex, 364 U.S. 350 (1960) ; United Statcs v. 


Accardo, 113 F. Supp. 783 affd. 206 F. 2d 632 (3d Cir. 1953) cert. den. 347 
U.S, 952. 
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the discretionary relief of Section 245 of the Immigration and 
Nationality Act because he has failed to establish good moral 
character for the past ten years. In addition, the respondent 
has failed to establish the requisite ten years of continuous 
physical presence in the United States since his last deportable 
act. 

The respondent designated Brazil as the country of deporta- 
tion in the event that he is ordered deported, and Italy has 
been named as the alternative country of deportation in the 
event deportation cannot, pursuant to the statute, Section 
243(a) of the Immigration and Nationality Act (8 USC 1253 
(a)), be effected to Brazil. The respondent has submitted an 
application for withholding of deportation to Italy pursuant 
to the provisions of Section 243(h) of the Immigration and 
Nationality Act (S USC 1253(h)), alleging that he will be 
physically persecuted if deported there. Although the respond- 
ent has testified that the “Mafia” is a fable and the “Cosa 
Nostra” does not exist. nevertheless. since he has acquired the 
reputation of a gangster, mobster, and racketeer in the United 
States, the Italian authorities are well aware of this reputation 
and that as a result thereof they will subject him upon his de- 
portation to Italy to such treatment and restrictions as will 
constitute physical persecution. He contends that in accord- 
ance with Italian law and practice. if deported to Italy. he will 
be subjected to certain intensive restrictions upon his liberty 
and his social and economic life, including, confinement or 
restriction to a small village in the Sicilian peninsula of Italy, 
limitation in his freedom of movement throughout the country, 
subjection to surveillance. interrogation, and possibly arrest, 
with or without probable reason or cause, and denial of em- 
ployment opportunities because of physical disabilities and the 
prescription of the Italian statutes, so as. in fact, to impose 
severe, if not total, economic sanctions and restrictions. 

The phrase “physical persecution” as used in Section 243(h) 
of the Immigration and Nationality Act has been interpreted 
as meaning confinement, torture, or death inflicted on account 
of race, religion. or political viewpoint.” It has also been held 


“ Blazina v. Bouchard, 286 F.2d 507 (3rd Cir. 1961) cert, den, 365 U.S. 
950: Diminich vy. Experdy, 209 F, 2d 244 (2d Cir. 1961) cert. den, 369 US. 
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that economic proscription so severe as to deprive a person of 
@!! means ef earning a livelihood may amount to physical per- 
secution.'"? This of course means economic proscription inflicted 
because of race. religion, or political viewpoint. On the other 
hand, possible incarceration for one or two years for illegally 
deserting a vessel, difficulties and hardships feared by the alien 
on his return, and imprisonment for conviction of a crime do 
not constitute physical persecution as that term is used in Sec- 
tion 243(h) of the Act.’? Whatever physical persecution is 
claimed by the respondent arises out of his actions and repu- 
tation in the United States. The Government of Italy is a 
democratic one and not totalitarian. There is no doubt that if 
the respondent were tried, he would receive a judicial trial with 
adequate safeguards. The claim of physical persecution stems 
from speculation and conjectures unrelated to the respondent 
himself. There is no evidence that the respondent would be 
subject to physical persecution within Section 243(h) of the 
Immigration and Nationality Act because of race. religion or 
political viewpoint. It is concluded that respondent has failed 
to establish his claim of physical persecution and his applica- 
tion for withholding of deportation is denied. The constitu- 
tional question urged by counsel, that deportation would con- 
stitute cruel and unusual punishment in violation of the Eighth 
Amendinent, is not cognizable in this forum. 

We have also considered other objections raised by counsel. 
There is no requirement in the statute or in the regulations 
regarding an independent character investigation. In view of 
the numerous witnesses in this case. such an investigation 
would appear to be superfluous. However, where discretionary 
relief is denied, it is neither usual practice nor requirement 
that such an investigation be conducted and the Government 
has not relied on an investigation. We regard the denial by 
the special inquiry officer of the request for subpoenas to as- 
sure the presence of various Government officials of other agen- 
cles as vague, irrelevant and immaterial because there is not 

* Dunat vy. Hurncy, 207 F, 2d 744 (3rd Cir, 1952). 

8 Zupicich Vv. Experdy, 319 F, 2 773 (2d Cir. 1062) 5 Norie v. Flagq, 308 
PF. 2d 280 (7th Cir, 1062): Halatjixs vo Rosenberg, 305 F. 2d 249 (oth Cir. 
1962). 
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in issue matters which may or may not have been the subject 
of investigation by the Federal Bureau of Investigation, the 
Internal Revenue Service, or the Bureau of Narcotics. A re- 
quest for a deposition has been granted. Viewing the record 
as a whole, we do not find there was any prejudicial error com- 
mitted and conclude that the respondent has been given a fair 
hearing. The appeal will be dismissed. 

Order: It is ordered that the appeal be and the same is here- 
by dismissed. 


Chairman. 
United States District Court for the District of Columbia 
Civil Action No. 486-61 
RvuSsSELL BUFALINO, PLAINTIFF 
v. 
ArrorNEY GENERAL OF THE UNITED STATES, DEFENDANT 
MOTION TO ENFORCE JUDGMENT ON MANDATE 


Comes now the plaintiff herein and moves to enforce the 
judgment on mandate of this Court dated October 31, 1963, 
and for a stay of deportation pending determination of such 
motion. Plaintiff alleges: 

1. On June 6, 1963, the Court of Appeals for the District of 
Columbia Circuit rendered a decision herein reported as Bufa- 
lino v. Kennedy, 322 F. 2d 1016 (D.C. Cir., 1963), in which it 
was determined that plaintiff was entitled to a judicial hear- 
ing upon his claim that his deportation case had been pre- 
judged. 

2. Thereafter, defendant moved for a rehearing, asserting 
that the claim of prejudgment should be determined at an ad- 
ministrative hearing. Plaintiff consented to an administra- 
tive hearing of his claim of prejudgment and on September 
22, 1963, a stipulation was filed herein in the Court of Appeals 
incorporating the agreement of the parties herein. 

3. On October 14, 1963, the case was remanded to the Dis- 
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trict Court for the purpose of remanding the cause for further 
administrative action. 

4. On October 31, 1963, this Court entered a judgment on 
mandate returning the case to the Immigration and Naturali- 
zation Service for administrative action in conformity with the 
stipulation and mandate of the Court of Appeals. 

5. At reopened administrative hearings conducted there- 
after, plaintiff claimed prejudgment by the Special Inquiry 
Officer but was denied an opportunity to prove prejudgment 
administratively as was contemplated by the stipulation, man- 
date, and the judgment of this Court. 

6. Plaintiff has exhausted his administrative remedies. The 
decision to deny plaintiff an opportunity to prove prejudgment 
was affirmed by the Board of Immigration Appeals on Septem- 
ber 30, 1965. 

7. The administrative denial to plaintiff of an opportunity 
to prove prejudgment by the Special Inquiry Officer is a viola- 
tion of the mandate of this Court dated October 31, 1963. 

Plaintiff. therefore, respectfully requests that an order be 
entered herein: 


(a) Declaring that the mandate of this Court has not been 
fulfilled. 


(b) Declaring that the plaintiff is entitled to an administra- 
tive hearing upon his claim of prejudgment. 

(c) Staying plaintiff’s deportation. 

(d) For such other and further relief as may be appropriate. 
JACK WASSERMAN, 
Davip CARLINER, 

902 Warner Building, Washington, D.C. 
Attorneys for Plaintiff. 
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United States District Court for the District of Columbia 
Civil Action No. 486-61 
RusseEtt BuFALINO, PLAINTIFF 
v. 
ATroRNEY GENERAL OF THE UNITED STATES, DEFENDANT 


DEFENDANT'S MOTION TO DISMISS; ALTERNATIVE MOTION FOR 
TRANSFER; AND OPPOSITION TO PLAINTIFF'S “MOTION TO EN- 
FORCE JUDGMENT ON MANDATE” 


Comes now defendant by his attorney. the United States At- 
torney for the District of Columbia, and respectfully moves 
the Court. 

(1) To dismiss—on the ground of lack of jurisdic- 
tion—plaintiff’s proceeding herein by which he seeks 
supplementary relief, and which he has denominated 
“motion to enforce judgment on mandate”; and, in the 
alternative, 

(2) To transfer such supplementary proceeding to 
the United States Court of Appeals for the Third Cir- 
cuit, since that Court has proper and exclusive jurisdic- 
tion (under § U.S.C, 1105a) over all aspects of the 
deportation order here involved. 

Further, insofar as the Court may treat such supplementary 
proceeding as a motion in this action. defendant hereby also 
opposes the said “motion to enforce judgment on mandate” on 
the grounds herein set forth. 

In support hereof, defendant avers: 

1. By order of October 31, 1963, this Court (a) remanded 
plaintiff's deportation case to the Immigration and Naturali- 
zation Service for further deportation proceedings pursuant to 
stipulation of the parties, approved by the Court of Appeals; 
and (b) dismissed this then-pending judicial review action 
“without prejudice.” 

2. Thereafter, the Service reopened the deportation proceed- 
ings against plaintiff, and a Special Inquiry Officer conducted 
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a further deportation hearing in the matter. Upon conclusion 
of the hearing. the Special Inquiry Officer entered another de- 
portation order in plaintiff's case. Plaintiff took an adminis- 
trative appeal. His appeal was dismissed by order of the 
Board of Immigration Appeals on September 30, 1965. 

3. Under the Board’s order. there is now (again) in effect a 
“final order of deportation,”” within the meaning of Section 
106(a) of the Immigration and Nationality Act. 8 U.S.C. 
1105a(a), outstanding against plaintiff. This order is judicially 
reviewable (pursuant to the provisions of that section in the 
amended Act) directly—and exclusively—in the Court of Ap- 
peals having jurisdiction either over the place where the depor- 
tation hearing was held, or the place where plaintiff resides. 

4. The deportation hearing in plaintiff's case was held. and 
plaintiff resides, within the territorial limits of the United 
States Court of Appeals for the Third Circuit. Accordingly. 
that Court of Appeals has exclusive jurisdiction (apart from 
such review as may be had in habeas corpus proceedings) to 
conduct judicial review of the “final order of deportation” now 
outstanding against plaintiff. Such review affords plaintiff a 
complete judicial remedy with respect, not only the alleged 
inadequacy of hearing on the “prejudgment” issue he asserts 
here, but also all other challenges he may have to that “final 
order of deportation.” 

5. In an earlier round of litigation in this same deportation 
case, defendant brought a declaratory judgment action in the 
District Court for the Eastern District of Pennsylvania. That 
District Court decided the case against plaintiff. He then ap- 
pealed to the Court of Appeals for the Third Circuit. That 
Court of Appeals affirmed the District Court action. 277 F. 2d 
270 (1960). Certiorari was denied. 364 U.S. 863 (1960). The 
present proceeding for supplementary relief thus relates to a 
second round of litigation plaintiff initiated in this Court. after 
the Court of Appeals for the Third Circuit had rendered its 
decision in the case. These deportation proceedings in plain- 
tiffs case commenced against plaintiff on December 16, 1957, 
when the Immigration and Naturalization Service ordered 
plaintiff “to show cause” why he should not be deported. 
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In further support hereof, defendant submits a memorandum 
of points and authorities. 
[S] Davin G. Bress, 
United States Attorney. 
{[S] Josera N. Hanucg, 
Assistant United States Attorney. 
[S] Gm ZIMMERMAN, 
Assistant United States Attorney. 


CERTIFICATE OF SERVICE 


I hereby certify that service of the foregoing Defendant’s 
Motion to Dismiss; Alternative Motion for Transfer’ and Op- 
position to Plaintiff's “Motion to Enforce Judgment on Man- 
date, together with memorandum of points and authorities in 
support thereof, has been made upon plaintiff by mailing a copy 
thereof to his attorney, Jack Wasserman, Esq., Warner Build- 
ing, Washington, D.C., 20004, this 22nd day of December, 1965. 


[S] Grit ZimMeErMaN, 
Assistant United States Attorney. 


United States District Court for the District of Columbia 
Civil Action No. 486-61 


RusseLL BUFALINO, PLAINTIFF 
v. 
ATTORNEY GENERAL OF THE UNITED STATES, DEFENDANT 


ORDER 


It is ordered, adjudged and decreed that plaintiff's motion 
to enforce the mandate of the Court dated October 31, 1963. 
be granted and that the cause be remanded to the Board of 
Immigration Appeals with directions to reopen the adminis- 
trative proceedings and to return the case to a Special Inquiry 
Officer in Philadelphia to take evidence respecting the issue of 
prejudgment in accordance with the stipulation of the parties 
dated September 26, 1963, approved by the Court of Appeals, 
and the order of this Court of October 31, 1963, such evidence 
to be limited to matters of statements, internal lists, and direc- 
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tives, oral or written, relating to plaintiff, made by the Attor- 
ney General or other officers of the Department of Justice. 
and whether such statements, lists or directives, if any, were 
communicated to the Special Inquiry Officer presiding in this 
case, or any other officers of the Immigration Service perform- 
ing an adjudicatory function in this case and the Board of 
Immigration Appea!s, or whether they knew of such lists, state- 
ments or directives, and if so, whether any denial of discre- 
tionary relief represents their own untrammeled decision or 
one dictated by the Attorney General: and it is 

Further ordered, adjudged and decrecd that the defendant's 
motions to dismiss for lack of jurisdiction or in the alternative 
to transfer the cause to the United States Cireuit Court of Ap- 
peals for the Third Circuit be and the same are denied. 

Outver GascH, 
United States District Judge. 
Dated: February 23, 1966. 


United States District Court for the District of Columbia 
Civil No. 486-61 
RvsseLL BUFALINO, PLAINTIFF 
Cs 


ATroRNEY GENERAL oF THE Unirep STATES, DEFENDANT 
NOTICE OF APPEAL 


Filed April 22. 1966. Robert M. Stearns, clerk. 

Notice is hereby given this 22nd day of April 1966, that the 
Attorney General of the United States, defendant. hereby 
appeals to the United States Court of Appeals for the District 
of Columbia from the Order of this Court entered on the 23rd 
day of February 1966, in favor of Plaintiff against said 
Defendant. 

[Ss] Davip G. Bress, 
United States Allorney, 
Counsel for Defendant. 
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Copy to: Jack Wasserman, Esquire, Wasserman & Carliner, 
Warner Building, Washington, D.C., 20004, Counsel for 
Plaintiff. 


United States Court of Appeals for the District of Columbia 


ATTORNEY GENERAL OF THE UNITED STATES, APPELLANT 
v. 


RUusSELL BuFALINO, APPELLEE 


STIPULATION AS TO CONTENTS OF JOINT APPENDIX 


It is hereby stipulated and agreed by and between the parties 
that the following parts of the record are to be printed in the 
joint appendix to be considered by the court on the appeal 
herein: 

1. Page 2 of the petition for rehearing in Case No. 17,140, 
filed in this court on August 21, 1963. 

2. The stipulation between the parties dated September 26, 
1963, agreeing to a remand, subject to the approval of the court. 

3. The order of the Court of Appeals dated October 14, 1963, 
approving the stipulation. 

4. The order of the district court dated October 31, 1963, 
directing remand. 

5. The following extracts from the transcript of the reopened 
hearing before special inquiry officer Taffet: 


a. Pages RR 1-11, dealing with the motion to dis- 
qualify the secial inquiry officer. 

b. Exhibit 93, comprising correspondence with the At- 
torney General on the application to disqualify the spe- 
cial inquiry officer. 

ce. Pages RR 121-126, dealing with the motion for 
interrogatories on the issue of prejudginent. 

d. Exhibit 107, the motion for interrogatories. 

6. Pages 6 and 7 of the March 17, 1965 decision of special 
inquiry officer, dealing with the prejudgment claim. 
7. The decision of the Board of Immigration Appeals dated 


September 30, 1965. 
8. Plaintiff's motion to enforce the judgment on mandate. 
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9. Defendant’s motion to dismiss; alternative motion to 
transfer; and opposition to plaintiff’s motion to enforce judg- 
ment on mandate. 

10. The order of Judge Gasch dated February 23, 1966. 

11. The notice of appeal herein. 

12. This stipulation. 

Dated April 30, 1966. 


David G. Bress, 
Davin G. Bress, 
United States Attorney. 
Frank Q. Nebeker. 
Frank Q. NEBEKER, 
Assistant United States Attorney. 
Jack Wasserman, 
JACK WASSERMAN, 
David Carliner, 
Davip CaRLINER, 
902 Warner Building, Washington, D.C., 20001, 
Attorneys for Appellee. 


U4. GOVERNMENT PRINTING OFFICE 1966 


REPLY BRIEF FOR APPELLANT 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20161 


ATTORNEY GENERAL OF THE UNITED STATES, APPELLANT 


Uv. 


RUSSELL BUFALINO, APPELLEE 


Davip G. BRESs, 
United States Attorney. 
FRANK Q. NEBEKER, 
Assistant United States Attorney. 


Of Counsel: 


L. PAUL WININGS, 
General Counsel. 


CHARLES GORDON, 
Deputy General Counsel, 
Immigration and Naturalization Service. 


Tiyitsy Qtat 
Uilincd Siat 


for te visinct 


FILED JUL 1966 
tes Ot zecbaons 


CLERK 


INDEX 
TABLE OF CASES 


Accardi V. Shaughnessy, 347 U.S. ¢ 
Foti v. INS, 375 U.S. (1963) 
Giova Vv. Rosenberg . 


Marcello v. Bonds, 349 U.S. 302, 313 (1955) ............. 
211 (C.A. 7, 1960), cert. den. 


Ng. V. Pilliod, 279 F.2d 207, 
365 U.S. 860 ... 
Sherman v. INS, 35 
384 U.S. 904 
U. S. ex rel. Brzovich v. Holton, 222 
1955) ey 
Immigration and Nationality Decisions: 
Matter of B.. 71. & N. Dec. 1 (A. G. 1956) 


Immigration and Nationality Act: 


28 CFR 50.2 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20161 


ATTORNEY GENERAL OF THE UNITED STATES, APPELLANT 
VU. 


RUSSELL BUFALINO, APPELLEE 
REPLY BRIEF 


1. Throughout his brief appellee asserts that since the 
Government did not brief or argue the merits below, it is 
now precluded from questioning the propriety of the 
court’s order. This contention emerges from a distorted 
picture of what happened in the district court. After 
appellee made a motion to enforce the mandate, appel- 
lant moved to dismiss for lack of jurisdiction. At the 
hearing of this motion appellee’s counsel argued the 
merits. Government counse] pointed out that the matter 
before the court was the motion to dismiss for lack of 
jurisdiction. Thereafter, the Government filed the admin- 
istrative record, so that it would be available to the 
court if it reached the merits. Although there was some 
discussion of the merits before the district court, the 
Government’s briefs were directed to the jurisdictional 
point and not the merits. However, its opposition to the 
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motion on the merits was patent throughout the proceed- 
ings. The district court held that it had jurisdiction and 
also ruled against us on the merits, without requiring 
any further argument or briefs. Its decision found that 
the appellant had disregarded a prior court order. Appel- 
lee has suggested no reasonable justification for depriv- 
ing appellant of an opportunity to urge a defense on the 
merits of this charge, if the merits are reached. 

2. Appellee asserts that appellant “repudiated, and 
dishonored” its position in the former litigation (p. 12), 
“repudiated” the stipulation and court order (p. 20), and 
that “the erasure of this Court’s 1963 decision by the 
Government is presumptuous and a contempt of court!” 
(p. 16). We do no believe the record will support these 
extreme accusations. 

We have discussed the factual background in our open- 
ing brief and will not repeat that discussion here. The 
record shows, we believe, that the parties stipulated, 
with the approval of the court, for an entirely new pro- 
ceeding before different officers, at which appellee could, 
if he was so advised, raise claims of prejudgment. There 
was no commitment in the stipulation or orders that such 
a prejudgment claim would be raised in the new proceed- 
ing and there is not a word assuring a right to an evi- 
dentiary hearing if appellee decided to raise such pre- 
judgment claims. Appellee can still claim, in an appropri- 
ate forum, that he was entitled to an evidentiary hearing 
on the prejudgment claim he made in the new proceed- 
ing. But he cannot, in our view, contend that the stipu- / 
lation or approving court orders required that he be y 

* “Biven such an evidentiary hearing, regardless of the sub- 
’  stantiality of the claim, if and when it was made. 

The 1963 decision of this Court was rendered in the 
light of the record before it. In our estimation, the sub- 
sequent developments indicate that the parties, with the 
approval of this Court and the district court, intended to 
terminate that litigation and to proceed afresh in the 
presentation of new applications. As we read the stipu- 
lation and the court orders, there was no purpose of the 
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parties or the court to bind the new administrative hear- 
ing to any set form of procedure. The appropriate pro- 
cedure was to be adopted in the light of the circumstances 
developed at the new hearing. Counsel’s ex post facto 
recollections of what he meant cannot change what the 
parties actually agreed to in writing. We cannot believe 
appellee’s experienced counsel was unaware of what he 
was agreeing to. And we suggest that the stipulation is 
not accurately portrayed by selecting one segment, as 
appellee has done, and ignoring the rest (p. 13). 

We repeat that there has been a marked change in cir- 
cumstances since this Court’s 1963 decision. The Govern- 
ment’s motion for rehearing was followed by the stipula- 
tion for a changed course of procedure, approved by this 
Court and the district court. There were new applica- 
tions, and protracted hearings were conducted before dif- 
ferent officers. The Attorney General and the Commis- 
sioner in office when the decisions were rendered had 
made no statements upon which a charge of prejudgment 
could be predicated. And appellee made no charge of pre- 
judgment against the Board of Immigration Appeals, 
which had not previously been in the picture. This was 

different case, requiring decision under its own factual 
tackoroand: 

Appellee’s attempt to disparage the role of the Board of 
Immigration Appeals is unpersuasive. Indeed, on prior 
occasions his counsel’s prejudgment charges have been 
leveled only at the Board. The Board was his sole target 
in Accardi I. And after he had taken the testimony of 
the members of the Board, Accardi IJ repudiated his 
prejudgment charge against them. As we pointed out in 
our opening brief, a similar contention of appellee’s coun- 
sel that the Board had prejudged his case was rejected in 
Marcello v. Bonds, 349 U.S. 302, 313 (1955). 

Appellee’s reliance on U. S. ex rel. Brzovich v. Holton, 
222 F.2d 840, 843 (C.A. 7, 1955) is unsound. That case 
misconceived the function of the Board. Thereafter, the 
Attorney General positively reaffirmed the full authority 


4 


of the Board to make its own independent determinations 
on questions of law or fact or the exercise of discretion. 
Matter of B., 71. & N. Dec. 1 (A. G. 1956). And later 
court decisions have not adopted the Brzovich estimation 
_ of the Board’s function. See Ng v. Pilliod, 279 F.2d 207, 
\211 (C.A. 7, 1960), cert. den. 365 U.S. 860; Sherman 
|v. INS, 350 F.2d 894, 896 (C.A. 2, 1966), cert, granted 
'384 U.S. 904. 

Counsel evidently did not deem the Board’s role insig- 
nificant when he expressly reserved the right, in the stip- 
ulation of remand, to charge the Board with prejudg- 
ment. We see no point in his statement (p. 15) that 
there are 26 special inquiry officers, since his challenge 
questioned the fitness of every special inquiry officer (J.A. 
40). And the fact that Accardi I required a judicial hear- 
ing on a charge against the Board seems irrelevant, in 
the light of the 1963 motion for reconsideration (J.A. 
27), suggesting the propriety of a further administra- 
tive hearing, and the stipulation of the parties to remand 
for an enlarged administrative hearing, with a reserved 
right for appellant, if he was so disposed, to charge the 
special inquiry officer and the Board with prejudgment. 
We repeat that the failure to exercise his reserved right 
to make such a charge against the Board, which had ulti- 
mate power of decision on every aspect of the case, in 
effect abandoned the charge of prejudgment. 

8. Appellee characterizes as “absurd” our position that 
in the stipulation he had agreed to surrender the eviden- 
tiary judicial hearing which had been granted by this 
Court’s 1963 decision. Of course, the stipulation itself 
will indicate what he wished to surrender, and we believe 

_its language precise and unambiguous. But we find no 
such absurdity. In place of a judicial hearing limited to 
the issue of prejudgment, which Accardi IJ had indicated 
as eventually destined to fail, appellee got the following 
substantial benefits: 


a. Reopening of the administrative proceedings, 
with an opportunity to submit applications for sus- 


5 


pension of deportation, voluntary departure, and ad- 
justment of status, relief which had not been sought 
in the prior proceedings. 

b. Presentation of entirely new evidence, not only 
on the former applications for registry and for stay 
of deportation, but also on the new applications. 

ce. Decision by a special inquiry officer, with op- 
portunity to appeal to the Board of Immigration Ap- 
peals. The power of decision on the former appli- 
cations resided in the district director and the region- 
al commissioner, both officers charged with enforce- 
ment functions. The stipulation gave him the bene- 
fit of new procedures inaugurated in 1962, affording 
a hearing and appeal before officials engaged exclu- 
sively in adjudicative functions. 

d. An opportunity to raise challenges of prejudg- 
ment against the special inquiry officer and the 
Board. 

e. Additional years of delay in impeding the exe- 
cution of the deportation order. Almost three years 
have already elapsed since the stipulation was exe- 
cuted, and the end of the road is nowhere in sight. 


We do not regard it as “absurd” to believe that appel- 
lee would surrender an illusory right to an evidentiary 
hearing on a charge of prejudgment, which never has 
prevailed in the past, in exchange for these considerable 
benefits. 

4. Appellee has made an erroneous statement (p. 20) 
that “Robert F. Kennedy was Attorney General when the 
administrative hearings below were concluded in Septem- 
ber, 1964”. Mr, Kennedy left office on September 3, 1964, 
and his departure had been foreshadowed for some time 
previously. The last administrative hearings were held 
September 8 and 9, 1964. Moreover, appellee does not 
mention the fact that the special inquiry officer’s decision 
was rendered March 17, 1965 and was followed by the 
Board’s decision on September 30, 1965, all of which took 
place long after Mr. Kennedy’s departure. 

Appellee also declares (p. 20) that Attorney General 
Katzenbach “became Attorney General in 1965 and has 
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never disclaimed the declarations of his predecessor. On 
the contrary, he has reaffirmed them”. This quotation 
contains two assertions, each remarkable in its own way. 
The first is that a new Attorney General is under an 
obligation to disclaim all public statements of his pred- 
ecessors, otherwise he can be charged in perpetuity with 
any prejudice or prejudgment attributable to them. We 
had supposed that the theory of prejudgment is that the 
incumbent, Attorney General has required his subordinates 
to decide cases in a certain way. We submit that the ex- 
traordinary remedy of questioning adjudicative officers 
as to the basis for their decision—if it is allowable at all 
—can be summoned only upon a strong prima facie show- 
ing and not by unsupported speculation. 

There is nothing in the record to support appellee’s 
assertion that the Attorney General has reaffirmed the 
declarations of his predecessor. It is simply untrue that 
Attorney General Katzenbach has issued any statement 
concerning appellee or in any way prejudicia] to him. In- 


deed, on April 16, 1965 Attorney General Katzenbach 
issued a general directive to Department of Justice offi- 
cials, now in 28 CFR 50.2, inhibiting public statements 
regarding persons involved in pending cases. 

5. Appellee’s brief (pp. 19-20) confirms our view that 


“ 


j his prejudgment contention rests on the “subconscious 
psychological pressures” theory which was directly repudi- 
ated by the Supreme Court in Accardi II and Marcello v. 
Bonds. In the light of the holdings of the Supreme Court 
the prejudgment claim is insubstantial. 

6. Appellee exhibits a singular reluctance to deal with 
the threshold jurisdictional issue. Instead, he concen- 
trates his efforts on tilting at a subsidiary question—the 
jurisdictional foundation of the 1963 judgment—which 
we did not press, but mentioned ‘“‘somewhat reluctantly”, 
because “we believe it our duty to apprise the court of 
such a jurisdictional objection”. Opening brief, p. 18. 
The crucial jurisdictional issue, in our view, is whether 
the district court now has jurisdiction to review the de- 
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portation order which became final in 1965, whether the 
vehicle for review takes the form of a motion, a petition, 
or a complaint. Our position, fully developed in the open- 
ing brief, is that Section 106 of the Immigration and 
Nationality Act, 8 U.S.C. 1105a, as implemented in Foti 
v. INS, 875 U.S, 217 (1963) and Giova v. Rosenberg, 379 
U.S. 18 (1964) permits only a single, unitary review of 
all challenges to a final deportation order, and precludes 
the type of piecemeal attack attempted here. Appellee’s 
brief has little to offer on this crucial issue. 
Appellee is wide of the mark in his statement (p. 11) 
_that: “The complaint herein sought review of applica- 
tions filed prior to and apart from the reopened deporta- 
tion proceedings.” This was not true of the reopened 


proceedings. The applications for relief in the reopened 
deportation proceedings were made to and considered by 
‘a special inquiry officer in such proceedings. Under the 
explicit holding of Foti v. INS, supra, the rejection of 
such applications could be reviewed only by a petition 


for review in the United States Court of Appeals for the 
Third Circuit. 


Respectfully submitted, 


DAvip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
Assistant United States Attorney. 


Of Counsel: 


L. PAUL WININGS, 
General Counsel. 


CHARLES GORDON, 
Deputy General Counsel, 
Immigration and Naturalization Service. 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant appeals from an order of United States Dis- 
trict Judge Oliver Gasch dated February 23, 1966, grant- 
ing a motion of appellee to enforce the mandate of the 
District Court of October 31, 1963. The 1963 mandate 
of the District Court was entered following this Court's 
order of October 14, 1963, in Bufalino v. Kennedy, No. 
17,140, and its decision in said case, 116 App. D.C. 266, 
322 F.2d 1016 (1963). In the District Court appellant 
moved to dismiss for lack of jurisdiction or in the al- 
ternative to transfer the cause to the Third Circuit. The 


merits of the controversy between the parties was nei- 
ther brief, argued nor decided. Appellant seeks to ar- 
gue the merits for the first time in this Court. 


Appellee is, as the administrative record reveals, a 
native of Italy and is married to an American citizen. 
He originally came to the United States in 1903 and was 
subsequently admitted for permanent residence in 1914. 
He has resided in the United States continuously since 
that time except for very brief trips to Cuba, Canada, 
and Bimini. In 1956 appellee left on a four or five day 
fishing trip in the Caribbean. His deportation is based 
upon this 1956 reentry without documents and without in- 
spection and his failure to register as an alien. He was 
ordered deported in 1958 and that order was sustained 
in Bufalino v. Holland, 277 F.2d 270 (3rd Cir., 1960), 
cert. denied 364 U.S. 863. The Third Circuit decision 
was rendered prior to Rosenberg v. Fleuti, 374 U.S. 449 
(1963), holding that brief departures could not ground 
new entries under the immigration laws. See also Gil 


Foo Wong v. Immigration and Naturalization Serv ice, 
358 F.2d 151 (9th Cir., 1966). 


After appellee's deportation order became final on 
October 20, 1960, he filed an application for a stay of 
deportation under 8 U.S.C. 1253(h) and on March 10, 
1961, he applied for permanent residence (registry) un- 
der 8 U.S.C. 1259. In conformity with the practice exist- 
ing at the time, these applications were decided bya 
District Director and upon appeal by a Regional Com- 
missioner (8 C.F.R. 103, 1961 Cum. Supp.). They were 
not then, as they are now, decided in administrative de- 
portation proceedings pursuant to 8 U.S.C. 1252(b). It 
should be noted, however, that the application for a stay 
of deportation was heard at that time in 1960 by a Spe- 
cial Inquiry Officer. In that proceeding appellee claimed 
that the matter had been prejudged. The Special Inquiry 
Officer rejected the claim, stating that he had not been 
directed to make any specific recommendation and that 
he had not been influenced by any officer of the Govern- 


ment of the United States. (Bufalino v. Kennedy, No. 
17,140, J.A. 22). 


On September 26, 1961, Congress provided that the 
exclusive procedure for review of all final orders of de- 
portation pursuant to administrative deportation pro- 
ceedings under 8 U.S.C. 1252(b) should be filed in speci- 
fied Circuit Courts of Appeals. |75 Stat. 651, 8 U.S.C. 
1105(a) | 


Appellee's application for a stay of deportation and 
for registry were denied by a District Director anda 
Regional Commissioner. On February 14, 1961, appel- 
lee filed a complaint in the District Court asserting pre- 
judgment (Civil Action 486-61). 


In that action, the Government took the position that 

the District Court had jurisdiction to entertain review 
but that the claim of prejudgment was so insubstantial 
that no evidentiary hearing dehors the administrative 
record should be taken. District Judge Tamm agreed 
and granted summary judgment on June 7, 1962. Upon 
appeal, this Court disagreed and ruled on June 6, 1963, 
that the claim of prejudgment presented a triable issue 
and that in conformity withU.S. ex rel. Accardi v. Shaugh- 
nessy, 347 U.S. 260 (1954), appellee was entitled to an 
evidentiary hearing before the District Court. Bu/falino 
v, Kennedy, 116 App. D.C. 266, 322 F.2d 1016 (1963). It 
should be noted that on that appeal, the Government stated 
in its brief, p. 3, note 2: 

™* * we believe the court below had proper juris- 

diction to conduct judicial review of the application 

matters here involved. Hence, it appears that ap- 


pelant and we agree this Court has jurisdiction 
over this appeal." 


The Government filed a petition for rehearing of this 
Court's 1963 ruling, asserting (J.A. 27): 
"2. Alternatively, even assuming ayvguendo the ex- 


haustion doctrine does not bar appellant from rais- 
ing the ‘prejudgment’ issue in this litigation, its ap- 


plication at least calls for this Court to Direct re- 
mand of the case to the Agency, rather than to the 
District Court, with instructions to reopen the ad- 
ministrative proceedings, hold a hearing on the 'pre- 
judgment’ claim, and conduct further proceedings 
appropriate in the circumstances. Supreme Court 
decisions support such a remand to the Agency. 
Recent decisionsofthisCourt since Accardi clear- 
ly indicate that initially the proper forum for taking 
evidence on and resolving issues of 'prejudgment! 
or like claim of disqualification is the Agency, not 
the District Court." (Emphasis supplied.) 


Referring to Amos Treal & Co. v. Securities & Ex- 
change Commission, 113 App. D.C. 100, 306 F.2d 260 
(1962), the petition for rehearing stated at page 19: 


"There, this Court also deemed the Agency the prop- 
er forum for initially taking evidence on and re- 
solving the issue of disqualification in the case. 

* * * Likewise, this Court has consistently remanded 
for an evidentiary hearig by the agency cases in 
which the claim of Agency ‘prejudgment’ or simi- 
lar disqualification arose out of matters first com- 
ing to light while the Agency's action was under ju- 
dicial review.” (Citing cases) 


In the light of this petition for rehearing the parties 
stipulated on September 26, 1963 (J.A. 28) that "appel- 
lee's petition for rehearing be granted insofar as il re- 
quests remand for further administrative action". Spe- 
cific mention was made that the alien might raise the is- 
sue of prejudgment. On October 14, 1963, this Court ap- 
proved the stipulation and directed remand to the Dis- 
trict Court, which in turn on October 31, 1963, directed 
remand to the Immigration and Naturalization Service 
(J.A. 28-32). The deportation proceedings were reopened 
the issue of prejudgment was raised (J.A. 35-41), and an 
evidentiary hearing was requested (J.A. 41-45), but de- 
nied. The Special Inquiry Officer declared himself im- 
partial (J.A. 44)as had the previous Special Inquiry Of- 
ficer in1960. The Boardof Immigration Appeals affirmed 
the refusal to accord appellee the promised evidentiary 
hearing on the issue of prejudgment (J.A. 53-54). Appel- 


lee then moved in the District Court in Civil Action No. 
486-61 to enforce the Court's mandate (J.A. 63). Appel- 
lant responded by a motion to dismiss and in the alterna- 
tive for a transfer of the cause to the Third Circuit(J.A. 
65). Appellant argued, as he has here, that there is no 
jurisdiction to entertain the motion to enforce the man- 
date, that jurisdiction was lacking to entertain appellee's 
complaint after September 26, 1961, and that the action 
should be transferred. The merits of the prejudgment 
issue -- the contention that the stipulation and mandate 
required no evidentiary hearing — was not advanced. On 
the contrary, appellant delayed filing the administrative 
record herein until after February 11, 1966, when Judge 
Gasch orally announced his ruling. It was filed below on 
February 23, 1966, simultaneously with the entry of the 
written order below (J.A. 67-68). 


The order below directs an evidentiary hearing onthe 
issuc of prejudgment (J.A. 67). Appellant takes issue 
with this upon jurisdictional grounds and for the first 
time on this appeal now argues that no administrative 
evidentiary hearing was stipulated or ordered in 19630n 
the issue of prejudgment, and that the claim of prejudg- 
ment was properly rejected administratively without a 
hearing. 


STATUTES AND REGULATIONS INVOLVED 


Section 106 (a) of the Immigration and Nationality Act, 
as amended on September 26, 1961, 8 U.S.C. 1105(a), 75 
Stat. 651, provides in part: 


"The procedure prescribed by, and all the provi- 
sions of the Act of December 29, 1950, as amended 
(64 Stat. 1129; 68 Stat. 961; 5 U.S.C. 1031, et seq.), 
shall apply to and shall be the sole and exclusive 
procedure for, the judicial review of all final or- 
ders of deportation heretofor or hereafter made 
against aliens within the United States pursuant to 
administrative proceedings under section 242(b) of 
this Act or comparable provisions of any prior Act, 
except that — 


6 


"(1) a petition for review may be filed not later 
than six months from the date of the final deporta- 
tion order or from the effective date of this sec- 
tion, whichever is the later; 


(2) the venue of any petition for review under this 
section shall be in the judicial circuit in which the 
administrative proceedings before a special inqui- 
ry officer were conducted in whole or in part, or 
in the judicial circuit wherein in the residence, as 
defined in this Act, of the petitioner, but not in 
more than one circuit.” 


Section 243(h) of the Immigration and Nationality Act, 
8 U.S.C. 1253(h), prior to its amendment on October 3, 
1965, provided: 


"The Attorney General is authorized to withhold de- 
portation of any alien within the United States to 
any country in which in his opinion the alien would 
be subject to physical persecution and for such 
period of time as he deems to be necessary for 
such reason.” 


Section 249 of the Immigration and Nationality Act, as 
amended, 8 U.S.C. 1259, provides: 


"A record of lawful admission for permanent resi- 
dence may, in the discretion of the Attorney Gen- 
eral and under such regulations as he may pre- 
scribe, be made in the case of any alien, as of the 
date of the approval of his application or, if entry 
occurred prior to July 1, 1924, as of the date of 
such entry, if no such record is otherwise avail- 
able and such alien shall satisfy the Attorney Gen- 
eral that he is not inadmissible under section 212(a) 
insofar as it relates to criminals, procurers and 
other immoral persons, subversives, violators of 
the narcotic laws or smugglers of aliens, and he 
establishes that he — 


"(a) entered the United States prior to June 28, 


’ 


(b) has had his residence in the United States con- 
tinuously since such entry; 


(c) is a person of good moral character; and 
(d) is not ineligible to citizenship." 


SUMMARY OF ARGUMENT 


The Government seeks to raise issues upon appeal 
which were not raised below. In addition, it seeks to re- 
litigate issues previously decided herein. The decision 
of this Court in Bufalino v. Kennedy, 116 App. D.C. 266, 
322 F.2d 1016 (1963), is considered erased by appellant. 
We believe that the attitude of the appellant can neither 
be condoned nor excused. 


In the Court below, the only responsive pleading was 
a jurisdictional attack on the motion herein to enforce 
the Court's mandate. Now, appellant would raise issues 
that the stipulation and Court order did not require an 
administrative evidentiary hearing on prejudgment and 
that no evidentiary hearing is required by law or fact. 
These contentions, not raised below, may not be pre- 
sented for the first time on this appeal. Keyes v. Mad- 
sen, 86 App. D.C. 24, 179 F.2d 40 (1949), cert. denied 
339 U.S. 928. 


The District Court and this Court had jurisdiction in 
1963 to direct remand for an administrative evidentiary 
hearing on the issue of prejudgment. This action was 
filed on February 14, 1961, prior to the enactment of 
75 Stat. 651, 8 U.S.C. 1105(a) which requires that review 
of deportation proceedings conducted under 8 U.S.C. 
1252(b) be filed ina Court of Appeals. The reviewhere- 
in of the denials of appellee's applications for perma- 
nent residence under 8 U.S.C. 1259 and for a stay of de- 
portation filed under 8 U.S.C. 1253(h) related to deci- 
sions made outside and prior to the reopened deportation 
proceedings conducted under 8 U.S.C. 1252(b). More- 
over, under principles of res judicata it has been defin- 
itively decided herein that jurisdiction existed to enter- 
tain this action. Sunshine Coal Co, v. Adkins, 310 U.S. 
381, 403 (1940). As this Court and the District Court had 
jurisdiction initially, it continued to have jurisdiction to 
enforce its own mandate. United States v. Dupont De 
Nemours Co., 366 U.S. 316, 324 (1961). Nothing con- 


tained in 75 Stat. 651, 8 U.S.C. 1105(a), enacted during 
the pendency of this litigation deprived the Court of its 
plenary power to enforce its own mandate. 


The appellant failed to raise below the issue now pro- 
pounded that the stipulation and order herein failed to 
direct an administrative evidentiary hearing. Such is- 
sue may not be raised for the first time upon this appeal. 
In any event, it is clear that such hearing is required. 
Appellant's petition for rehearing in 1963 requestedsuch 
hearing and argued that the law, Supreme Court deci- 
Sions, and those of this Court required an administrative 
evidentiary hearing. Remand was sought primarily for 
this purpose and the petition for rehearing insofar as it 
sought remand for an evidentiary hearing was granted. 
Now appellant disclaims and dishonors its prior repre- 
sentations to this Court. On the claim of prejudgment 
made herein, this Court decided that an evidentiary hear- 
ing was required on the issue of prejudgment under U.S. 
ex vel. Accardi v. Shaughnessy, 347 U.S. 260 (1954). 
There is neither warrant nor occasion to authorize re- 
litigation of this issue, especially since it was not raised 
below. This is not the appropriate method nor the ap- 
propriate time to entertain still another Government pe- 
tition for rehearing. If there be a complaint about end- 
less litigation herein, it is the Government which is re- 
sponsible for this needless phase of relitigation. The 
order below should be affirmed. 


ARGUMENT 
I 


The District Court and This Court Had Juris- 
diction To Direct Remand for an Eviden- 
tiary Hearing on P-ejudgment 


The action below was filed on February 14, 1961 (Civ- 
il Action No. 486-61), to review determinations of a Dis- 
trict Director and a Regional Commissioner denying ap- 
plications for permanent residence (registry) under 8 
U.S.C. 1259 and for a stay of deportation under 8 U.S.C. 
1253(h). These applications were not received or de- 
cided in deportation proceedings. As the Government 
advised this Court in the previous appeal (No. 17,140), 
8 U.S.C. 1105(a) (75 Stat. 651): 


"confers exclusive jurisdiction upon the Courts of 
Appeals to conduct judicial review of all ‘final or- 


ders of deportation * * * made * * * pursuant to 
administrative proceedings under section 242(b)' 
of the Act. * * * the matters under judicial review 
here were not determined in administrative pro- 
ceedings under Section 242(b) of the Act, 8 U.s.C. 
1252 b):’ (Emphasis supplied; Government Brief 
No. 17,140, p. 3, note 2) 


Here, as with other points made by the Government 
upon this appeal, we are compelled to reargue issues 
which were previously presented to this Court and de- 
cided. Here, as with other points, the Government now 
turns about face and argues against a position previous- 
ly taken. It is clear that8 U.S.C. 1105(a) did not pre- 
clude judicial review of the complaint filed herein. The 
orders over which review was sought were not made in 
deportation proceedings under 8 U.S.C. 1252(b) and the 
statute confining judicial review to Courts of Appeal is 
inapplicable. Moreover, appellant is now precluded from 
raising this jurisdictional issue by principles of ves ju- 
dicata. The fact that the issue was previously conceded 


by the Government rather than litigated does not affect 
the applicability of the doctrine of ves judicata. Bissel 
v. Spring Valley Township, 124 U.S. 225, 234 (1888). The 
principle debarring relitigation applies to jurisdictional 
issues, Sunshine Coal Co. v. Adkins, 310 U.S. 381, 403 
(1940). There is no excuse for the Government's action 
burdening this Court with relitigation of this issue. As 
pointed out in Yanish v. Barber, 211 F.2d 467 (9th Cir., 
1954), if the appellant believes that the prior judgment 
of this Court and that of the District Court in 1963 were 
without jurisdiction, the appropriate procedure for him 
to follow as a public official would have been to move for 
modification or vacation of the same. 


0 


The District Court Had Jurisdiction 
To Enforce Its Mandate 


The unsupported and unsupportable charge herein by 
the Government that the motion to enforce the Court's 
mandate is a maneuver to obstruct deportation comes 
with ill grace and hardly contributes to the enlighten- 
ment of the issues herein (See Gov't. Brief, p. 10). If 
the Government had complied with the mandate, this 
matter would not be here today. If the Government were 
more concerned about the merits of this case, it would 
not be rearguing and relitigating issues of jurisdiction 
and other issues previously settled herein. 


If this Court and the District Court had jurisdiction 
in 1963 to enter orders inthe instant case, then there 
was jurisdiction in the District Court to enforce its man- 
date. 


In United States v. Dupont De Nemours Co., 366 U.S. 
316, 324 (1961), the Supreme Court said: 


"We have plenary power to determine whether our 
judgment was scrupulously and fully carried out." 


Ethridge v. Diamond Drill Co., 200 Wash. 324, 93 
P.2d 324 (1939), declares: 


‘Tt is well understood that a court has power to do 
all that is necessary to give effectto its judgment.” 


In Ballimore & Ohio v. United States, 279 U.S. 781 
(1929), it was held that proceedings contrary to the man- 
date of the Court are null and void and justifies a new 
review. See also5 Am. Jur. 2d, sec. 966. 


Half compliance with the Court's mandate, or non- 
compliance with it, did not oust the District Court or this 
Court of its inherent jurisdiction — its plenary power to 
enforce its own mandate. The provisions of the judicial 
review legislation contained in 8 U.S.C. 1105(a) likewise 
were never intended to interfere withthe jurisdiction of a 
Court to enforce its own mandate. That the action below 
was dismissed without a specific reservation of jurisdic- 
tion is immaterial. The dismissal was without prejudice 
and was basedon the fact that the case had been remanded 
for further action in accordance with the Court's order. 
Failure to comply with the Court's order furnished a 
basis for further review as the Supreme Court held in 
the case of Ballimore & Ohio, supra. 


Foti v. Immigration and Naturalization Service, 375 
U.S. 217 (1963), and Giova v. Rosenberg, 379 U.S. 18 
(1964), involved review of applications for suspension of 
deportation and to reopen made in deportation proceed- 
ings under 8 U.S.C. 1252(b). The complaint herein sought 
review of applications filed prior to and apart from the 
reopened deportation proceedings. And, it is the man- 
date in that review proceeding with which we are here 
concerned. 


The District Court and this Court had jurisdiction 
when the mandate was entered and it continued to have 
jurisdiction either to punish for contempt or otherwise 
determine whether there had been compliance with its 
order. 
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i 


The Stipulation and Order of This Court and 
the District Court required an Evidentiary 
Administrative Hearing on the Issue of Pre- 
judgment. This Issue Was Not Raised Be- 
low and May Not Be Presented Here for the 
First Time 


The pleadings of the Government below (J.A. 65) re-: 
veal that in the District Court no claim was made that 
the 1963 stipulation and the mandate of this Court, as 
well as that of the District Court, did not require an ad- 
ministrative evidentiary hearing onthe issue of prejudg- 
ment. This issue was not raised below. The appellant 
may not for the first time raise this issue on appeal. 
Keyes v. Madsen, 116 App. D.C. 266, 179 F.2d 40 (1963), 
cert. denied 339 U.S. 928. We discuss the merits, how- 
ever, although we contend it is unnecessary to reach the 
same. 


As with the issue of jurisdiction, so with the issue of 
prejudgment, the Government has backtracked, repu- 
diated, and dishonored the view pressed upon this Court 
in its petition for rehearing. In that petition, it urged 
and pleaded that the law, Supreme Court cases, and de- 
cisions of this Court required an agency hearing on the 
issue of prejudgment. It specifically requested the 
Court: 


"to direct remand of the case to the Agency rather 
than to the District Court, with instructions to re- 
open the administrative proceedings, hold a hear- 
ing on the 'prejudgment' claim, andconduct further 
proceedings appropriate in the circumstances.” 


The authorities set forth in support of the petition for 
rehearing leave no doubt that the Government was re- 
questing that an evidentiary administrative hearing on 
the issue of prejudgment be substituted for the District 
Court hearing which this Court had ordered in Bufalino 
v. Kennedy, supra. Counsel herein consented to thisand 
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the parties stipulated on September 26, 1963 (J.A. 28), 
that: 

“appellee's (the Government's) petition for rehear- 
ing be granted insofar as it requests remand for 
further administrative action.” 

The only further administrative action requested by 
the Government was the administrative evidentiary hear- 
ing onthe issue of prejudgment. Remand was primarily 
for this purpose. This Court agreed and both this Court 
and the District Court directed remand to the Immigra- 
tion and Naturalization Service for further administra- 
tive action in accordance with the stipulation of the par- 
ties and the petition for rehearing (J.A. 30). 


The absurd position of the Government is that coun- 
sel for Bufalino agreed to substitute an administrative 
hearing for an evidentiary judicial hearing but that inthe 
administrative hearing he could only raise the prejudg- 
ment issue without any opportunity to present evidence 
on the same. Appellant says that the stipulation speci- 
fically permits the raising of the issue, and that without 
more means that an evidentiary administrative hearing 
is precluded. Apart from the contents of the stipulation 
for rehearing herein and paragraph 1 of the stipulation 
consenting to the grant of the petition for rehearing in- 
sofar as it sought remand, the specific grant of the right 
to raise the issue of prejudgment administratively would 
be meaningless without the right to submit evidence on 
this issue. Appellee had previously raised the issue of 
prejudgment administratively and judicially. The Gov- 
ernment asserted that an evidentiary administrative 
hearing on the issue was in order. Opposing counsel a- 
greed. The case was returned for this purpose inler 
alia. To return it solely to raise prejudgment without 
an evidentiary hearing served no useful purpose. Appel- 
lant asserts that "in effect" the claim of prejudgment 
raised prior to 1963 was withdrawn (Brief, p. 15). Noth- 
ing could be further from the fact. At no time did appel- 
lee withdraw or intend to withdraw his claim of prejudg- 
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ment. He understood, as any reasonable person in his 
position would, that the parties were stipulating that it 
might be first developed administratively at an eviden- 
tiary hearing. It is also asserted that the failure of ap- 
pellee "to level a charge of prejudgment" against the 
Board of Immigration Appeals "is in effect an abandon- 
ment of that charge" (Brief, p. 16). Here again, the Gov- 
ernment assumes and presumes too much. 


The Board of Immigration Appeals is a nonstatutory 
organization, created by the Attorney General to hear 
appeals and oral argument upon such appeals. 8 C.F.R. 
3 (1965 Supp.) It has no original jurisdiction. It does 
not accord an alien an evidentiary hearing. The fair 
hearing which the statute requires ina deportation case 
must be accorded before a Special Inquiry Officer. In 
U.S. ex vel. Brzovich v. Holton, 222 F.2d 840, 843 (7th 
Cir., 1955), the Court said: 

"We are aware of nothing in the statute or rules 
and regulations which confers upon the Board any 
authority other than to hear oral argument on ap- 
peal. * * * Thus, the responsibility of conducting 
a fair and impartial hearing, with making findings 
of fact and conclusions of law, is placed squarely 
upon the Special Inquiry Officer. * * *" 


Accord: Yee v. Barber, 225 F.2d 707 (9th Cir., 
1955). 

If an accused were denied a fair hearing or a fair tri- 
bunal in the District Court, he would not "in effect 'aban- 
don his claim of unfairness by failure toaccuse the Court 
of Appeals of similar partiality. So too, the failure to 
accuse the Board of Immigration Appeals is not an aban- 
donment of the prejudgment claim before the only offi- 
cer authorized to grant an evidentiary hearing. More- 
over, although the regulations authorize a motion to dis- 
qualify a Special Inquiry Officer, 8 C.F.R. 242.8(b), no 
such provision is made for the disqualification of the 
Board. The existence of this provision in one part of the 
regulations and its non-existence insofar as the Board 
is concerned is strong evidence that the Attorney Gener- 
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al intended no opportunity to disqualify the Board. See 
United States v. Atchison T&S.F.R. Co., 220 U.S. 37 
(1910). Unlike the case of Special Inquiry Officers who 
number at least 26, if the Board were to disqualify it- 
self, there would be no agency qualified to hear the ap- 
peal. In Securities Exchange Commission v. Holman & 
Co., 116 App. D.C. 279, 323 F.2d 284, 287 (1963), cert. 
denied 375 U.S. 943, it was said: 


"Congress has made no specific provision for con- 
sidering challenges of disqualification addressed 
to members of regulatory or administrative agen- 
cies acting as such, as it has, for example, con- 
cerning hearing examiners, Section 7(a) of the Ad- 
ministrative Procedure Act * * *.” 


Accordingly, there is no administrative relief avail- 
able to disqualify the Board. In its history of over 20 
years, the Board has never disqualified itself in any case. 
We submit that appellee was not compelled to invoke a 
remedy which does not exist. In U.S. ex rel. Accardi v. 


Shaughnessy, 347 U.S. 260 (1954), prejudgment by the 
Board was raised judicially without any requirement that 
it be leveled against the Board administratively. 


We submit that the failure to invoke a remedy which 
does not exist is not an abandonment of issues raised be- 
fore the Special Inquiry Officer. We submit that if the 
integrity of stipulations with the Government are to be 
upheld and honored, appellant should be required to give 
appellee the administrative evidentiary hearing on the is- 
sue of prejudgment it claimed in 1963 was required here- 
in. 
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The Substantiality of the Prejudgment 
Claim, an Issue Not Raised Below, 
May Not Be Relitigated 


Although not raised below, appellant seeks to reliti- 
gate the substantiality of the prejudgment claim. The 
failure to raise it below is sufficient to preclude review. 


Moreover, in 1963, this Court decided that the allega- 
tions of the complaint herein warranted an evidentiary 
hearing. Appellant now asserts that (Brief, p. 19): 


"It seems to us the subsequent developments have 
completely changed the picture, have obliterated 
the foundations of the prejudgment claim, and have 
erased any binding effect of this Court's 1963 de- 
cision and any need for an evidentiary hearing." 

In fact the Government has proceeded in this matter 
as though its previous declarations to this Court about 
the necessity for an administrative evidentiary hearing 
and as though this Court's 1963 decision, were erased! 
The doctrine of res judicata is meaningless if the Gov- 
ernment can erase adverse decisions and proceed with 
impunity. In substance, the Government would disregard 
its prior representations to this Court, reverse itself 
and now reargue the very issue previously decided in 
Bufalino v. Kennedy. We believe that the erasure ofthis 
Court's 1963 decision by the Government is presump- 
tious and a contempt of court! 


We object to the reargument of the merits of Bufalino 
v. Kennedy. There is no warrant for it, other than the 
contemptuous refusal of the Government to abide by the 
principles declared therein. As we have noted above, in 
1960 in the proceedings which gave rise to the appeal in 
Bufalino v. Kennedy, attack had been made administra- 
tively that a Special Inquiry Officer had prejudged the 
cause. He declared his own impartiality. Nevertheless, 
this Court in 1963 ordered an evidentiary hearing on the 
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prejudgment claim on the basis of U.S. ex rel Accardi 
v. Shaughnessy, 347 U.S. 260 (1954). Now, reargument 
and reevaulation of the issue is sought because of a sim- 
ilar declaration of impartiality by a subsequent Special 
Inquiry Officer. A 1961 case of this Court, Ping v. Ken- 
nedy, 111 App. D.C. 106, 294 F.2d 735 (1961), is cited to 
overturn this Court's previous ruling herein. The Ping 
case involved ‘an unsupported nebulous allegation of 
criminal conspiracy" against the Attorney General and 
the Secretary of State to deny a visa to an alien. It in- 
volved a deposition request delayed until the eve of trial 
to take testimony of Government officials which was con- 
sidereda fishing expedition. 


Here, no nebulous allegation of prejudgment has been 
advanced. On the contrary, a comparison with the Ac- 
cardi case, and Marcello v. Bonds, 349 U.S. 302 (1955), 
will show that the allegations are far more precise, and 
supportable. The following allegations of the amended 
complaint herein have never been denied and were sup- 
ported by documentary evidence offered in the adminis- 
trative record (Ex. 1-6, Ex. 95, Ex. 103-105): 

"40. On December 17, 1957, the Department of 
Justice issued a press release announcing plain- 


tiff's arrest in deportation proceedings and stat- 
ing: 
‘His arrest is one of the first results of an 


intensified campaign for vigorous enforce- 
ment of federal laws against racketeers.' 


"41. On September 2, 1958, the Department of 
Justice announced that: 


‘Bufalino was a member of the crime con- 
vention held at Apalachin, New York, on 
November 14, 1957." 


"42. That the Department of Justice announced 
or about August 6, 1958, that it was conducting: 


‘a drive against aliens and naturalized citi- 
zens who took part in the crime conven- 
tion at Apalachin.' 
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"43. That in May, 1958, the Attorney General 
announced that he had prepareda list of a hundred 
names and that his drive to convict and/or deport 
would be aimed at these individuals. He further 
stated that publication of the names of these in- 
dividuals 'might be attacked as prejudicial in the 
event of trial’. 


"44, That plaintiff was one of the hundred per- 
sons included on the foregoing list. 


"45. That the Commissioner of Immigrationad- 
vised the Senate Immigration Committee that plain- 
tiff was prominent in labor racketeering circles 
in Eastern Pennsylvania. 


"46. That after assuming office, on or about 
February 1, 1961, the defendant announced a drive 
to convict and/or deport one hundred persons. 


"47. That plaintiff is one of the hundred per- 
sons included on defendant's list. 

"48. That the subordinates of defendant were 
made aware and had knowledge of the fact that 
plaintiff was listed on the crime drives of defend- 
ant and his predecessor prior to the decisions 
herein. 

"49. That prior to assuming office, defendant, 
as counsel for the Senate Committee, prepared and 
approved a report stating that plaintiff was a no- 
torious member of the underworld and he accused 
plaintiff of other improper activities. 

"50. That the foregoing views of defendant were 
known to his subordinates prior to the rendition of 
the administrative decision herein." 


In July, 1960, during the pendency of the administra- 
tive proceeding herein, Attorney General Kennedy pub- 
lished the Enemy Within (Ex. 104, p. 117) in which he de- 
voted a chapter to organized crime and the allegation 
that appellee had attended a meeting of notorious crim- 
inals at Apalachin. Judge Clark observed with regardto 
this alleged charge in United States v. Bufalino, 285 F.2d 
408, 420 (2nd Cir., 1960): 


"From its inception this case was given unusualand 
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disturbing publicity in newspapers, journals and 
magazines; and this unfortunate feature has per- 
sisted up to this date, with even the prosecutors 
indulging in highly colored accounts while the case 
has been pending on appeal, * * * anda prosecu- 
tion framed on such a doubtful basis should never 
have been initiated or allowed to proceed so far.” 


In view of the publicity given the appellee by Attorney 
General Kennedy and his predecessors, it was reasona- 
ble to inquire whether the Special Inquiry Officer had 
known of such announcements and press releases, with 
a view toward determining the extent of prejudice created 
thereby. A mere conclusory denial of absence of preju- 
dice by a juror does not preclude specific interrogation 
to determine the truth and accuracy of the declared con- 
clusion. A similar conclusory denial by a Special Inqui- 
ry Officer should not preclude further challenge. 


Repeated announcements from top Department of Jus- 
tice officials produced not only intensely unfavorable 
publicity but also committed officers within the Immi- 
gration Service to an adverse course of action against 
the appellee. Against this background, a subordinate in 
the Department of Justice, a Special Inquiry Officer, is 
requested to give appellee permanent residence anda 
fair hearing. Special Inquiry Officers are human. They 
receive their pay checks from the Immigration Service 
and the Department of Justice. They are subject to the 
administrative control of the Service and the Depart- 
ment. They are subject to transfer and promotion by 
supervisors in the Service and the Department. Their 
departmental head is the Commissioner of the Immigra- 
tion Service working under the Attorney General. In im- 
migration matters they act for the Attorney General, 8 
U.S.C. 1252(b). No Special Inquiry Officer would dare to 
criticize the Commissioner or Attorney General for their 
ill advised and unwarranted pretrial statements herein. 
By the same token, with these statements outstanding 
the inherent difficulties of obtaining a fair hearing — no 
less a repudiation of the view of a Special Inquiry Offi- 
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cer's superiors — is obvious. The prejudgment of this 
case by the Commissioner and the Attorney General re- 
quired a hearing by someone outside the Department of 
Justice who would not be subjected to improper influ- 
ences present herein. However, appellee's motion to 
disqualify the Special Inquiry Officer was denied as was 
his request for an outside attorney to act as presiding 
officer. 


Robert F. Kennedy was Attorney General when the 
administrative hearings below were concluded in Sep- 
tember, 1964. No occasion was presented to produce 
evidence on the views of his successor. Attorney Gen- 
eral Katzenbach has been a top official of the Depart- 
ment of Justice since 1962 and at a time when some of 
the prejudicial pretrial departmental statements were 
issued. He became Attorney General in 1965 and has 
never disclaimed the declarations of his predecessor. 
On the contrary, he has reaffirmed them. Declarations 
of a former Attorney General do not become lost with 
the advent of a new office holder. The continuity of the 
governmental process in the executive branch generally 
encounters no interruption unless countermanded by 
specific instructions. Public statements by various At- 
torney Generals of the United States which have never 
been repudiated label appellee as a racketeer and crime 
convention attendant. These public statements were re- 
affirmed during the time the present Attorney General 
was a top official of the Department of Justice. These 
public statements, given wide publicity, were never dis- 
claimed or repudiated by the present Attorney General. 
The effect on subordinates inthe Department of Justice 
who are required to act in his name and as his agents is 
obvious. Moreover, the Immigration Service denied ap- 
pellee an opportunity to adduce evidence on this subject. 


An evidentiary administrative hearing was directed 
and contemplated by stipulation and court order. Its re- 
pudiation by the Government should not be countenanced. 
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We submit that this Court's 1963 decision should be 
reaffirmed. This is not the appropriate time nor the ap- 
propriate procedure for reargument. The facts do not 
warrant reargument and the Government should not be 
permitted to erase this Court's 1963 decision herein. 


CONCLUSION 
For the reasons set forth herein, the order below 
Should be affirmed. 
Respectfully submitted, 
JACK WASSERMAN 
DAVID CARLINER 
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